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He and L Sir, join i in invi- 


ting you to the Study of the 
Crail I aw; for which you are 


qualified by all the Advantages 


Tis in this "Troakyr E, walls no 


 whereelſe, you may find. the 
moſt perfect Collection of 
Natural Reaſon and E quity, 
applied to all the various Track: — 
actions and Intercourſes be- 
tween Man and Man: And 
 therelore, all Gentlemen, tho' 
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they do not deſign to make it 

their Profeſſion; ought to un- 
derſtand ſo much of the Coil 
Lam, as may ſerve for a Rule 
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to govern their Actions... 


Lou are, Sir, already Conſi- 
derable by your Birth and For- 
tune, and tis in your own 
Power to make your ſelf much 
more ſo, by applying ſome 

| part of your Time to the Stu- 
dy of a Science, the Uſefulneſs 
and Excellency whereof is uni- 
verſally allow . 


For give me, Sir, the Free- 
dom l have taken in furniſhing - 
vou with a Guide to ſhew the 
Way, and make your Entrance 
JJV In 
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Ir is an eſtabliſh'd Maxim, that no 
Man can arrive at a perfect Know- 


Wi ledge of any ScteENCE, without ha- 
; ving firſt examind its Riſe and 


Peres: But tho this generally 
Holds true, it is in no Caſe ſo naturally appli- 
cable, as in the Study of the CIVIL LAW: 
Whether it be owing to the great Variety of 
Laws made upon the ſame Subject, or the diffe- 
rent Qualifications of the Legiſlators who have 
"ou d Rome at ſeveral times. 
For, 


e 


ii  Tntrodudtin. © 


mutable, the Admioiſtration of it is ſubject to 

great Changes; the Lans themſelves, which 

dougnht to encourage this Vertue in Mankind, are 
the very Cauſe thereof: The Diſputes which 


all at the ſame time; nor is it in the Power 


follows, that ſo profound a Science as the Law, 
Length of time. Beſides, as ou  Undetſtanding 


were under at the Time of their making; tis 
plain, nothing can more facilitate that Sudy, 


Tunis Book therefore, in which I have careful- 
ly collected from the Ancients, all that is re- 
markable or material on this Subject, and which 
lies diſpers d, or rather buried in a vaſt Number 
of Places, will ſerve thoſe that apply themſelves 
to the Civil Law, as an Introduction; and at 
once make them Maſters of ſeveral Things, 
which are apt to diſcourage Beginners for a time. | 


: 


Fon, notwithſtanding juſtice be in it ſelf Im- 


generally give birth to Laws; never haßpen 


of Man, to foreſee all the Conſequences of thoſe 
General Rules they preſcribe,-or to adapt them 
to every . Caſe that” may ariſef from whence it 


could not poſſibly be brought to that Perfection 
in which we now ſee it, but by Degrees, and 


of the Roman Law, depends very much upon 
knowing what kind of Government the Romans 


than to be acquainted with the Riſe and. pro- 
greſs of the Law. Ren, 


22 


n 


— —. aye en = * 
ö N 8 s | F 
F p ; | 
g wy - . 1 5 2 
. vv ' | | 
8 13 4 #4 
| | 3 1 vos 
* 
e 8 ** K . N 5 1 A. f \ 


Tus History of the Roman Law, is ſo cloſely 
nk d to that of the different Forms of their Go- 
. vernment, that 1 flatter my ſelf, it will be no 
lefs-curious than uſeful] to ſuch: as have already 
any Knowledge of either; it will be highly plea- 
ſing to them to have a P roſpect of both as it 
were at one View, and to recollect the Laws 
themſelves by comparing them with their Ori- 
gine. In a Word, it will enable them to form 
a juſt Idea of what they had before but a confus'd 
Not ion; and to dive into the Bottom of thoſe 
Cauſes, of which they were before contented to 
admine-the Effects only. rtr... 
Tux Force of the Roman Arms, and Fxtent of 
theirEmpire, made them formidable throughout the 
whole World; but how much more were they ſo 
by the Wiſdom of their Laus 2 Their very name, 
methinks, commands Reſpect, and every Work 
that treats of them, for the ſake of its Subject, 
has a kind of Right to a favourable Reception 
from the Publick. hy... 
Bur 1 have not confin'd my ſelf to treat only 
of the manner in Which the Roman Laws were 
firſt eliabliſhd ; I propoſe to ſhew what ſucceſs 
the Body of Law compos'd by Juſtinian had afrer 
his Death in the Eaſtern and Weſtern Empires. 
Ix the next Flace, the Love of Truth engages 
me to ſhew the Excellency of the Civil Law. and 
how far 'tis receiv'd in this Kingdom: Nor would 
it have been juſt, to write the Hiſtory of the 
Law, without giving it the Praiſes it deſerves ;_ 
„„ n 2 and 
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wind Mhewtni chatimoſt of che Moxindedipoinutich 
"out Common m is 
As haughny. # People as the: Hoss 
-Grecians, for the Luvs they ad from them. {How | 
| not imitate their Gratitude 2.7 / 38.9197 

'irretaÞ Epiſtle Super. ſpetula, litulo Decreralius rd 


_ >pitepits 
"Orllonnance oof Blois, concerni 


= to deſerrothe Curioſity and Notice of the Learned. 
; dreck young Students how to apply themſelves 


: plan of this Work, and inform d him what it is to 


eren Foras of Government. 


grounded, ure borrow'd from it. | 


were, they 
made no N on their Obligation tocthæ 


then can we admire and Wow thei fines nl 


To make this Work the bre 
thave added;therrue'Expl 


leat, 1 
anation of the famous De. 


and that of the 'Sixty-ninth-Articl&of the 
*the Prohibivion 
to teach the Civil Lam in the 'Wniveffivy ef 
Paris; which was a Point, Tithoupht, i had not 
been hitherto ſufficiently cleared up, .thoi ãt ſeem d 


1Lastrx, The Concluſion'bf: this Hiſtory, wal 


| 
vſefully to the Study of the Civil Lam fo neeeſſary 
'for thoſe who are defignd to defend '/Caufes*or 
determine Diſputes ; and alſo ſhew, hat Mil 
\pofirions they ought to have, who make this 
Study their Choice. 

VNG thus given Redder a view of the | 


contain, 1 ſhall enter upon the Hiſtory of - the N- 
man Law, and purſue that People through alÞ-their b 
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| 2 the ao erent Forms of Government. is, 
| wir ROME. en 


— 2.2 HE Roman Law, having al ae Re 
FA" lation to the different Conſtitutions of the 
Nation to whoſe Wiſdom it is owing ; one 

cannot arrive at a full and exact Know- 
ledge of it, without being firſt well ac- 
Ef quainted with the ſeveral Kinds of Gy. 
— . MVꝝpùbernment to which the Roman People were 
f ubject. This is what I ſhall endeavour to unfold, after 
having briefly touch'd upon the Origine of chat Empire; - 3 
ſvhich from a very flender Beginning, came in time to be | 
the . and moſt Powerful that ever was known. Of; 


L Rome, was fo called from ROMULUS; | in, in 
he Eighteenth Year of his Age, laid the Foundations of 
the City, round about Mount Palatine. / This was Seven 
I Hundred: and Fifty Years before the Nativity of Chriſt ; 
ſreckoning Three Thouſand Two Hundred and Fifty three 3 
ears 1 the Creation of the World ; upon the Twen:y | 9 
firſt of April: A Day celebrated by the Shepherds | in Ho- 
Inour of the Rural Goddeſs Palilia. 
The Roman People, who at firſt were under the Dowini- 5 
Jon of ROMULUS, became afterwards ſubject to Three 
different Forms of Government. 8 
. The Firſt was the Regal Government; ; which laſted T0 
Hundred an d Forty Years, under Seven Kings, viz. RO- 
FMULUS, NUMA-POMPILIUS, TULLIUS- 
HOSTILIUS, ANCUS MARTIUS, , TARQUIN 


che 
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Compilation of the Body of the 


| Of the Roman Law — 
the Firſt of that Name, S ERVIUS TULLIUS, and 


TARQUIN the PROUD: 


o 


After the Expulſion of the laſt King, "Rome erected. it 


ſelf into a Republick, and paſs'd into a quire different kind 
of Government, that of Conſuls, who were annually choſen. 
This Conſular State laſted about Five Hundred Years, from 
the firſt Conſulate of C. Junius Brutus, to the time of Au- 
guſtus Cæſar. 11 „ 1 ö 
The Third Form of Government was the Imperial, under 
the Emperors ; which continued Five Hundred and Fifty 
eight Years, from the Beginning of the Reign of AU- Bl 
GUSTVUS, to chat of the Emperor JU STINIAN;M 
ro whoſe ſucceſsful Endeavours, we are beholden for the 

Civil Law, in the Order 
it has been tranſmitted to Us. 3 „ 
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CHAP. 11. 


Of che Roman Law under the Regal Government, 
O "FAO had ROMULUS fix'd ks Authority, by 


an Alliance which the Sabines were forc'd to contract 
with him, but he divided the People into Three Parts, 
which were called Tribes, and each Tribe into Ten Curie ; 


and appointed Prieſts to offer Sacrifices to the Gods. But 


the moſt remarkable Act of his Reign, was the Eſtabliſh: 


ment of that auguſt Aſſembly, which afterwards became 
the moſt awful of all Tribunals; I mean the Senate, which 
he choſe our of the moſt Ancient and Venerable Citizens, 


to aſſiſt him in his Adminſtration. 31 1820 
This Senate at firſt conſiſted of a Hundred only; but 


their Number was afterwards much increaſed. 


Jo theſe, he committed rhe Care of the moſt impor- 
tant Affairs of State, but with certain Reſtrictions. There 
were three Things, which he thought not proper to ſubmit 


to their ſole Determination; The Creation of Magiſtrates, 
the making Peace and War, and Euacting of Laws. Theſe. 
he referr'd to be debated and decided in a full Aſſembly. of 


Nor 


prieſts and Augurs, 


the Authority of the Laws. 


1 * FP - 
Y * 
* , 5 
i 
. 


under the Regal Government, *' 3 

Not did ROMULUS ever after the Eſtabliſhment of 
this Great Council, attempt o make any Law, before he 
had firſt concerted it with them, and afterwatds revis'd it 
NUMA P 0 MPILIUS, who ſucceded Romulw, turn d 
his Thoughts chiefly to ſettling Religion; his creating of 


s, Sc. were the Effects of his Zeal for 
the Eſtabliſhment of exterior Worſhip. He made many 


good Laws, appointed Puniſhmenrs for Homicides, and re- 


gulated the Ceremonies of Funerals, Whatever he propos d, 


ss eagerly embrac d by the People; whoſe Creduliry and 
uperſtition he knew ſo well how to turn to his own. Ad- 


vantage, that he made them believe, he had frequent Inter · 


Inſpiration. 


Iviews with the Nymph Egeris, and did nothing but by her 


- 


Military Diſcipline was the chief Study of TUL LIUS 


JHOSTILIUS. _ 


'ANCUS MARTIUS applied himſelf particularly 


to adorn and-embelliſh the City. 


TARQUINIUS, afterwards Sirnam'd P RISC US; 
did likewiſe little or nothing towards ſtrengthning or ſettling 
le only invented the Orna- 
ment of Diſtinction, which the Senators ever after preſery'd. 


Jas a Mark of Su eriority, the Laticlave; which was a 
Cowen or CE Nalle d about the Edges with pieces of 


Purple like great 


SERVIUSTULLIUS did net only cauſe the Laws 
of ROMULUS and NUMA, which time had almoſt 
aboliſh'd, ro be reviv'd, but enacted himſelf ſeyeral new 
0h which were tranſcrib'd into the Law of the Twelve 
He way at abundance of Pains to dive into the Knowledge 
of every Man's Eſtate and Circumſtance, in order to make- 


him contribure proportionably to the Neceſſities of the Go - 


vernment : And this was the Reaſon of his inſtituting 'the | 

Cenſus, or general Review: of the People every fifth Year ; 

hen all were oblig d 0 eie in a faul e of 
| T D 2 | 5” r 
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their Eſtates: Which Review was at firſt made by the Ning: 


themſelves, afrerwards by the Conſuls, ” and laſtly by che 


e 


The Laws, according to the Rules preſcribed by RO. 


MULUS, were propoſed by the Kings to the Senate, 
whoſe Approbation was requiſite; and then carried down 


to be confirm'd by the Votes of the People, divided into 
8 Thirty Curie : From whence thoſe Laws | ſo paſs d , were 


called Lege: Regales & Curiales. Ro Dy De 
But after the People came to be divided hy SERVIUS 
TULLIUS into Six Claſſes, and a Hundred Ninety four 
Centuries, the Laws got the Name of Centuriales, - 
The firſt Claſs or Diviſion, which was compos'd of the 
Richeſt and Principal Citizens, conſiſted of Fourſcore and 
Eight Centuries; and as it was far the moſt Numerous, 
their Conſent only was ſufficient, unleſs they happen'd to be 


divided in Opinio. 


After the Death of Servius Tullius, T A RQUIN the 


PRO UD aſcended the Throne, whoſe predominant Qua- 
lities were Pride, Inhumanity and Avarice. He ſubdued 
Rome intirely ro his Tyranny : He govern'd with a Rod of 


Iron; and his Will, howſoever unjuſt, was the only Law. 
He unerly exringuiſh'd the Laws of Servius Tullius, and 
neglected to enforce the Execution of thoſe enacted by his 


Predeceſſors, even of Romulus, He held the ancient Cuſtom 


of adviſing with the Senate and People in ſuch Contempt, 
that he hearkned only ro the Advice of Confidents and 
his own Caprice. His immeaſurable Deſire of Ruling ab- 
ſolutely, blinded him to all other Views, and never ſuffer'd 

him to examine whether his Commands were agreeable to 


the Rules of Juſtice': So that having neither Goodneſs 


enough ro govern reaſonably, nor Spirit enough to make 
his Tyranny obey'd, the People waired only for a proper 


Conjuncture to ſhake off the Yoke of their Slavery, with 


which, the Death of t 
ſupply'd them. _ gs - 
It is well known how Sextus Tarquinius this Tyrant's Eldeſt 


e unhappy LUCRETIA ſoon 


Son ſurpriz'd her alone, what Threats and Violence he 
_ offer'd, to force her in ſome meaſure to condeſcend to his 
Criminal Deſires: But-ſhe had not Courage enough to ſur- 


vive the: Affront. She called for her Relations; and havin 


_ recited 


— — — —— 


ſelf wich a Dagger. | 
So remarkable a Death, the Body of this unfortunare 


- under the Regal Governnent.— 5 
recired to them her Agonies and Misfortune, and recom- 
mended the Revenge of the Injury done her, ſhe ſtabb'd her 


Lady which was expos'd to Publick View, and the Harangue 
Brutus made to the People, excited in them ſo much Pity 
and Indignation, that they abandon'd themſelves wholly to 
Rage, and meditated nothing elſe but Arms and Revenge: 
And Brutus improv'd the Occaſion ſo well, chat Rome ſer it 
ſelf at Liberty, and chang'd the Monarchical into Repub- 
lican Government; and a Law was made, for perperual 
Baniſhment of the Kings of Reme. This Law was called 
Tribunitia, becauſe it was made at the Inſtigation of the 
ſame Brutus, who was then Tribune of the Cavalry. 
Bur before I end this Chapter, I mult rake notice, Firſt, 
that under this King's Reign, Sextus Papyrius had collected 


the Laws of the preceding Kings, and digeſted them into 


a Volume, which was called, Fus Civile Papyrianum. _ 
Secondly, That notwithſtanding the Averſion of the Romans 
to Kingly Government, at the time of .T A RQUING's Ex- 
pulſion, they did nor repeal the Regal Laws, but the great- 
eft-part of them grew Obſolete ; and ſuch as retain'd any 
ſhadow of Authority, were made uſe of only as Uſages : 
So that it is a Miſtake to aſſert, that the Tribunitian 
Law repealed the Regal Laws; for the Word Exſoleſcere, 
which we meet with in the Law, 2 6. 3. F. de Origine Juris, 
does nor agntie to Aboliſh or Repeal, but ro grow Obſolete 
000 TREE Soo f 
But in order to let us into the true meaning of the Law 
in this Paragraph, we muſt read it thus, Exactis deinde Re- 
gibus Lege Tribunitia, omnes Leges he exoleverunt ; with the 
Comma after the Word Tribunitia, and nor after Repibus, 
as ſome will have it. In ſhorr, Brutus was ſo far from a- 
boliſhing the Regal Laws by the Law Tribunitia, thar many 
Authors affirm, the Law Tribunitia reſtor'd the Laws of 
Servius Tullius, which Tarquin the Proud had abrogated. it 
However this be, the Regal! Laws, ſome time after the 
Eſtabliſhment of the Republican Government, ceaſed to be 
in uſe ; nor are there the leaſt Footſteps of any of them to 


be found in the Books of the Roman L an. 
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4 tbe Creation of Conſuls. 
| | 'T ARQUIN the PROUD being thus Baniſh'd from 


1 Rome, which happen'd in the Year Two Hundred Forty 
four after the Building of the Ciry, the State of Affairs and 
Government were quite changed. In the Place of Kings, 


. 
” road eos 
r 


0 whoſe Authority had degenerated into Tyranny, they choſe 

1 Two Magiſtrates, for the Adminiſtration of Publick Affairs; 

© | whoſe Power, tho' very great, was not unlimited, nor in- 
WE "1 conſiſtent with their new-purchas'd Liberry.”  _ 
. Theſe Two Magiſtrates were called Conſuls, 2 Conſulendo; 
| becauſe it was incumbent upon them to take care of the Re- 
1 publick; or becauſe they were oblig d to give Advice for 
WE |. its good Government, and not to Rule according to their 
a own Fancy. c 8 
All | Ihe firſt Conſuls were Juniu Brutus and Tarquinius Col- 
1 latinus, Husband to Lucretia; but the latter was forced not 
* | long after, to reſign his Place, and go into voluntary Exile, 
8 only for the ſake of bearing the Name of Tarquinius, which 

4 became odious to the People; and becauſe they had made 


a Law, nor to ſuffer any of that Name to live in Rome. 
Thus the Sovereign Power was divided between Two, 
to prevent the ill uſe a fingle Perſon might make of ir. Be- 

ſides, the Limitation of their Office to the Term of a Year, 


118 did not give them room to imagine they might act without 
. Controul; rho' they were in full Poſſeſſion of all the exterior 
Il Ornaments uſed by 'the Kings, as the Purple Robe, rhe 
E Twelve Lictors, the Faſces, and other Marks of Diſtinction. 
1 | ur ro avoid giving Jealouſie fo the People, who might 
ws | think their Condirion rendred Worſe rather than Better, by 
Pi having Two Maſters inſtead of One, they agreed to govern 
| | | alternately by Months; and that he only who was in Power, 
F008. ſhould be attended by the Lifors and Faſces, with the Axes ; 
a the other, by One Gentleman-Uſher only, and Twelve Lifors, 

| mwuhout either Axes or Faſces, 
But 


under its Difuury, &c. 


But altho' theſe Magiſtrates had all the outer ſhew of 
the ancient Regal Majeſty, their Power was not the ſame. 
Thoſe had no other Law than their own unbounded Wills, 
and acknowledg'd no Superior : On the contrary, rhe Con- 
ſuls were only Depoſitaries and Guardians of the Laws, 
whoſe Duty it was to ſee them duely put in Execution. It 
belong'd to them to call together the Aſſemblies of the Peo- 
ple and Senate, hut not to conelude any Thing, without 
the Deliberations of the one, or Decrees of the other. 
And they were oblig'd to render an Account of their Ad- 
miniſtration as ſoon as it ende. 
But notwithſtanding all the wiſe Precautions the People 
of Rome could take, to eſtabliſh their new - gotten Liberty; 
the good Effects of it were ſoon interrupted, by ſome en- 
terprizing Citizens, ſupported by the Magiſtrates; which 
gave occaſion for the making ſeveral New Laws, to retrench 
the Conſular Power. Thus the Law Valeria was enacted, 
and took place from the Vear 244. by which Liberty was 
given of appealing from the Magiſtrate to the People *. 
After chat, in the Year 261, the Law Sacrata was made, 
concerning the Election of Tribunes of the People, to pro- 
tect them from the Oppreſſion of rhe Nobility f. And in the 
Year 291, the Law: Terentia was propos'd, to keep rhe · Con- 
ſuls Authority, which was grown exorbitant, within Bounds ; 
but ir was oppos'd by the Senators, becauſe the Right of 
Law-making did nor belong to the People f. Fell 
As for the Regal Laws, during the firſt Seventeen Years 
of che Free State, they were no otherwiſe regarded than as 
Ancient Uſages; nor had all of them even that Force, bur 
ſuch only as were reputed the moſt Juſt and Equitable. 
All this time, there was no fix'd Law at Rome; which 
occaſions that Obſcuriry we obſerve in the Hiſtory of the 
Civil Law, from the Beginning of rhe Conſular State, to the 
Time of forming the Law of the Twelve Tables, 
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-* Livy, Book 2. Chap. 8. t Beck 2. Chap. 32. + Book 3. Chap. 8, 
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T HE Conſuls themſelves aiming at Arbitrary Govern- 


Power over the Plebeians, and invade their Liberty daily 


——_— 


tir'd to Mons Cruſtumerinus, afterwards. called Sacer, from 
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Reverend and Popular Senators to treat with the People; of 
Which number was Appius Menenius, who addreſs d himſelf 


Parts of Men's Bedy fell out with the Belly, alledging, That 
| Bell, whilſt that lived Idle, and did nothing but enjiy its Plea- 


manner, ſaid he, the Senate and People, making but one 
Body, muſt periſh by this Diſagreement ; as they will live 


againſt the future Attempts of the Senators, and to put a ſtop 
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of the Creation of Tribunes of the people. 


ment, encourag'd the Patricians to uſurp a Tyrannical 


by new Attempts. The People, on the other hand, being 
no longer able to ſupport the extravagant Pride and In- 
ſolence of the Nobles; nor ſuffer the inſatiable Avarice. of 
the Rich, who oppreſs'd them to death with exceſſive Uſury, 
thought of nothing elſe, but how they might ſhelrer them- 
ſelves from all Violences, and throw off the ' Yoke of their 
Yavernand heavy leite 155/106 4.059, 
; Wherefore, about the Year 261, under pretence of march- 
ing againſt the Æqui and Sabines, getting Arms, they re- 


rae Law Sacrata there made. Upon this, the Senate having 
held ſeveral Meetings and Conſultations about the Retreat 
of the Commons, reſolv'd to Commiſſion ſome of the moſt 


to them in this manner. Once upon à time the Members and 
they were all forced to toil and moil to provide Neceſſaries for the 


ſures: Whereupon, they reſolv d the Hands ſhould not lift the 
Meat to the Mouth, nor the Mouth. receive, nor yet the Teeth 
chew it; by which means, whilſt they endeavour'd to famiſh the 
Belly, they themſelves, and the whole Body were all ſtarvd, for 
want of the Nouriſhment they received from it. In the ſame 


and flouriſh, whilſt they maintain a mutual Friendſhip and 
i, % . 

The People ſeem'd highly ſatisfy'd with his Story and 
home Application, but being deſirous of ſecuring themſelves 


to the career of their Violences, would not agree to de- 
4 & * * 
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ef Tribunes of the People. »&g 


part and return to the City, till the Senate had conſented to 
che creating of Rer. out of their own. 
Body, with the Title of Tribunes, whoſe ſole Power ſhould 
be to give Relief to ſuch. Plebeians as were injur d, and ſuf. 
fer none to be oppreſs d by the Senate or Conſul .. 
The Law Sacrata, by which theſe new Magiſtrates were 3 
created, was made on Mons Cruſtumerinus, in the Year 26i: 
By it, rhe Perſons of the Tribunes were made Sacred, and 
none was to offend them upon Pain of Death. 5 = 
Their Authority was very conſiderable ; they might aſ- 
ſemble the people whenever they plea3'd, and ſummon any. 1 
Magiſtrare of what Degree or Quality ſoever, to appear at 
their Tribunal. No Senatus-Conſultum was of force, till YN 
ir had their Confirmation. They were not allow'd to fit. 1 
in the Senare-Houſe, but ſtood without; where they exa- I 
min'd all Decrees paſsd within, and either gave their Ap- 
probation, by ſigning them with the Letter T, or rejected 
them with this Word, Veto; without being oblig'd ro give 
ane gion tor WerRenmn EEE Coord, 
At firſt they were elected only out of the Body of the 
People; but afterwards the Senators and Patricians were ad-. 
mitted to that Office, and accounted it a great Honour 
to be of their Number; which, in the beginning was 
Five ; but that being found too ſmall for the Buſineſs, was 
afterwards increas d to Ten. [ L. 2. f. 2. ff. de Origine 
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The Senate quickly perceiving the Tribunes Deſign was. 
to divide the Government, neglected nothing to elude their 
Authority, and render it uſeleſs : And the People, purſuing 
their Drift of ſharing'in the Management of Affairs, ena- 
&ed ſeveral Laws, which they called Plebiſcita, without ac- 
quainting or conſulting the Senate : Which Miſunderſtan- 
dings were often the cauſe of dangerous Sedirions and Tu- 


5 


%%% IOETASLEING — 
The particular Meetings in which theſe Plebiſcita paſs'd, 
were aſſembled at the Command of the Tribunes, and cal- 
led Curiata Comitia, to diſtinguiſh them from the General 
Aſſemblies of all the Citizens, when the Senate and whole 
Body of the People were ſummon'd to meet, by Order of 
the Conſul, which were call'd Centuriata Comitia. e 


The 
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18 of ite Charity of Tribines, Gr. 
The Senate could by no means be induced to ſubmit to 
the Plebiſcita: They urg d, that the Tyibunes were created 
only to protect the People, and nor tro make Laws. On 
the other fide, ' the People refus'd to acknowledge the Laws 
made by the Senate: Which Diſputes, occaſion d many 
Conferences for ſettling a certain Law, that might be obli- 
gatory to all, and put Matters upon ſuch a fooring, that the 
meaner ſort might be in no Danger, from the abſolute Power 
which the Senators pretended tio. 9 
Alt the ſame time there aroſe a Diſpute between the Pa- 
tricians and Plebeians, whether the Republick ſhould be 
govern'd by fix'd Laws, or the Authority of the Magiftrate, 
The Senators maintain'd, that the Power of rhe Magi- 
ſtrates join'd with the Law, was moſt advantageous ro the 
Publick; rhar the Laws themſelves were in many Caſes un- 
juſt, and being inexorable, ſhur the door to all Mercy and 
avour. cgi F, OT 1 
The People on their parts, pleaded, that the Laws were 
preferable to any Dependance upon the arbitrary Pleaſure 
of a Magiſtrate; becauſe as they are free from all Paſſion, 
whatever they preſcribe muſt be Juſt, and ought ro be re- 
garded as the Dictates of Heaven: Thar notwithſtanding 

they might ſeem to contain ſome unjuſt Decifions in parti- 
cular Caſes, that Inconvenience might be eafily remedy'd, 
by giving them an equitable Cohſtruction, 
The Peoples Argument prevail'd; ſo they fell to work 
ro make a General Law, for a Rule ro Great and Small. 
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Of the Decemviri, aud Law of the Twelve 
ER Tables. FA 


N Otwithſtanding the ſtrong Oppoſition made by the Ma- 
giſtrates and Senators, whom nothing would farisfie 
but an Arbitrary Government, it was reſolved about the 
Year of Rome 299, to ſend Embaſſadors into Greece, to 
bring ſuch Laws from rhence, as the Wiſdom of chat 
flouriſhing Nation had eftabliſh'd, _ Sy ate, 
Upon their Return, in the Year 302, of the ſame Date, 
the People being aſſembled in Centuries, created Ten Ma- 
iſtrates, to whom they gave the Name of Decemviri. The 
Method they agreed upon, was, that they ſhould govern 
the Republick by Turns for a Year, and have rhe ſame 
Power with that of Kings and Conſuls. 
He only who was in Power, had the Faſces and Axes, with 
other Conſular Enſigns carried before him; the other Nine 
attended him as Aſſiſtants, having only an Accenſus or ſort of 
Beadle going before them. TOW on ar he 
Ar length, having with great Exactneſs made a Model, 
partly from ſuch Laws as were brought from Greece, and 
partly from rhe Regal Laws and Cuſtoms of their own Ci- 
ty, they were approv'd of, and by a Senatus-Conſultum or 


| Decree of the Senate, ratify d by a Plebiſcitum, order'd to 


be every where obey'd. This done, they were reduc'd in- 
to order, and engraven on Ten Tables of Braſs, which were 
expos d to publick View, in the moſt conſpicuous part of 
the Forum, in the. Year of Rome, 303. 

All Parties ſeem'd extreamly pleas'd with the Conduct of 
the Decemviri for the firſt Year ; bur ſomething was ſtill 
wanting to make the Laws complear, and therefore the ne- 
ceſſary Supplements were agreed to be made. In order to 
bring this Work to Perfection, they proceeded ro a new 


Election of Decemviri; of whom, Seven were choſen out 
of the Patricians, and Three our of the Plebeians; whereas 
the whole Number of the former Ten were all Patricians, 


Theſe 


o the great Diſſatisfaction of the People. 
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12 Of the Conſequences that attended 
Theſe, added Two Tables of Law to the Ten that were 


made the Year before, which together went by the Name 


of the Law of the Twelve Tables, and were look'd upon as 


the Fountain of all Law both Publick and Private. Cicero, 


in his Book de Oratore, commends. them highly, and ſays, 
They are a Summary ef all that is excellent in the-Libraries 
of tle Phileſopherz. 716 
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Of the Conſequences that attended the Lam of the 
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T* E Laws contain'd in the Two laſt Tables, were in 
1 no Degree ſo favourable to the People as thoſe be- 
fore publiſned; which was owing to the Contrivance of 
Appius Claudius, one of the Decemviri. Beſides, every one 
ot them laid hold of all Occaſions to ſhew their Tyranny 
and Violence, having previouſly agreed and promis'd. each 
other by Oath ro be of one Mind never to. aſſemble the 
Senate or People, to retain the Power in their own Hands, 


and ro be of equal Authority among themſelves. 


| In a word, Appius Claudius, one of the Decemviri, fell 
deſperately in loye with Virginia, Daughter of Virginius, a 


| Plebeian, at that time Lieutenant or Legate in the Army, 
on Mount Algidum. This Great Man, having no hopes of 
gaining her Aﬀections, ſuborn'd one of his Clients to chal- 
lenge her for his Slave, affuring him of ſucceſs, in his 


Cauſe, ſince the Trial was to be before him. As ſoon as 


Virginius heard the news, he haſted to Rome, where he 


found his Daughter condemn'd for a Slave; and deſpairing 


of any Relief, defir'd he might ſpeak a Word with her, 
before he parted from her; which being granted, he led 


her afide, and ſtabb'd her to the Heart with this Expreſſion, 


* 


Tos, Child, i the only way J have to fet thee at Liberty.. 
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the Law ef 'the Twelve Tables 13 

The Diſguſt with which the People were prepoſſeſs'd by 
the violent and ſanguinary Proceedings of the Decemvirate, 

ade them look upon this unjuſt Sentence paſs'd by Claudius, 
as an Invitation to extinguiſh and deſtroy their Power. 

Accordingly, Appius Claudius was arraigned, as well as 
his Collegue Spurius Oppius, for correcting a Soldier im- 
moderarely. The reſt” of the Decemvirate | baniſh'd them- 
ſelves, and ſuffered their Eſtates to be confiſcated. 45 

In a Word, the Conſular Government was reſtored; 
and from the Vear 304, the People by the Law Horatia de- 
creed, that ſuch Laws as the Commons enacted, cail'd Ple- 
biſcita, ſhould to all intents and [RG have the Force of 
Law. By this Law it was provided, that whatever the Peo- 
ple ordain'd ſeparately from the Senate, ſhould be of the 
ſame Force and Authofiry, as if it had been done in the 
Comitia Centuriata, or general Aﬀembly,  _ 

Bur as there afterwards happen'd two other Diſputes be- 
tween the Senate and People, which occaſion'd the latter 
to retire to Mount Aventine, and afterwards to the Fa- 
niculum ; the Senate, ro entice them to return, were again 
oblig'd to promiſe and conſent that the Plebiſcita ſhould be 
received as Laws; which was ſettled by the Law Publia, 
in the Year, 415, and by the Law Hortenſia, in the Year 
n — ꝑ—U— ed ant 3 
Thus it appears, that after the Law of the Twelve Tables. 
was eſtabliſn d, ſeveral Laws were made, not only by the 
whole Body of the People in their Centuriata Comitia, but 

Plebiſcita in their Curiata Comitia. 5 5 


man . . 

Wer, the Interpretation and Determination of the 
Learned, bred another kind of Law, called Fus Civile, Civil 
Law, the Practice of the Bar, or the Cuſtumary Law. 


About the ſame time, certain Forms were compos' 


d by 
the Lawyers call'd Actiones Furs, or Caſes at Law, which 
were in a ſer and ſolemn Style, and to be follow'd in all 
Proceedings, as well as Acts of Courr. Of rhefe Forms or 
Caſes at Law, Appius Claudius made a Collection, about the 
Year 473, which his Secretary Gneus Flavius publiſh'd, un- 
der the Title of the Flavian Civil Law: But as this Collecti- 
on was imperfect, Sextus Alius put out ſoon after a more 
compleat one, which went by the Name of the Zlian Law; 
UL. 2. b. 6. & 7. ff. de Origine Furis.] But the Emperors 
took away the neceflity of keeping to the Words of thoſe, 

| Oe PFeorms, 


1 fe Lad 
Forms, 01 preſerving. that of bringing the Action proper 

o the Suit commenced, LL. 1. & 2, Cod. & Formul. & im 
/// —T——— ..i.4..200 
Several Regulations were alſo made in the time of the 
; Republican Government, by the. Magiſtrates, particularly 9 
| | the Prators; of which, after having firſt ' ſpoken ſomerhingM 
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Wo of the Laws, the Plebiſcita and Interpretation of the Lan: 
| the Reader ſhall have an Account. 4 
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=: THE Emperor J USTINIAN, in the Fourth Para. 
. 1 graph of the Second Title of rhe firſt Book of his 
Inſtitutes, defines a Law to be that which is enacted by the 
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Roman People, upon the Requiſition of a Magiſtrate of the 
VSeͤebnatorian Order; as for inſtance, of a Conſulk· 
| 05 * Dyripg the time of the Republican Government, when 
l by the People were their own Law-givers, the Laws were 
k | I propos d by the Conſuls, or ſome other Magiſtrate of the 
| ==  Senatorian Degree, in a General Aſſembly of rhe People, 
| 1 who either paſs d or rejected them, as they ſaw convenient. 
6 The Method obſery'd was this; When a Conſul or other 
i *— 1 Magiſtrate of the Senatorian Order moved 0 have a Law 
| | . enacted, he e the Advantage it would bring 

a to the Publick, and then read it openly on Three different 
r Days to the People, that being Maſters of the Heads of it, 
Wl Fi they might the more eaſily give their Opinions, when it 
WE bY came to be debared in the General Aſſembly, or if they 
| Wit Ay Greſaw any Inconyenience, inform the Magiſtrate who had 
\ 884 the Management of it. i * 

>: On thoſe Three Days publick Notice was given, of the 
188 7 time the Law was to be put to the Votes of the People; 
” bY Which being come, the Magiſtrate demanded in theſe 
fot Words, Velitu, Fubeatis Quirites ? Thar is, Is it your Pleaſure, 


WI | © Romans, this Lew ſhall paſt or no? If it went in the 
1 Affirmative, their Anſwer was Uts Roges, Be it as thou 12 
1 | 1 0 - , RES es 1 Fe £ * FA 4 as : 


: 
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proper =. But if in che Negative, Antiquo was the Word, i. e. | 
& im. forbid it. len re of TOE 1 8 1 87 | ATTY | | ; 
8 Here we muſt obſerve, it was at firſt cuſtomary among 1 
of the he Romans, to give their Votes pip voce; but after wards, 
cularly o avoid Tumults, they proceeded in another manner, * | 
erhing Wiving every Voter wo Tables, in one of which were theſe 
Lan; NT wo great Letters U. X in the other a great 4. one of | 
fich they deliver'd into a little Box for that purpoſe, ac- = 
7 ording as they voted for or again the Law propounded. | 
if the Law paſs d, it was immediately engraven on Braſs | 
ables, which were hung up ar the Doors of their Temples 
and Corners of their Croſs Streets. And it was a Rule 
onſtantly obſerv d, that all Laws ſhould be firſt expos d to 
Publick View, and examin'd, chat no Offender might eſcape 
npuniſh'd, under pretence of Ignorance. { ee 


This was the Cuſtom obſerv'd in making Laws, during 
the Republican Government, which alſo continu'd for ſome 
ime under the Emperors, as I ſhall ſhew anon, when I 
ome to treat of the Roman Lay in their Reigns. 


CH AP. VIIL 
Of the Plebiſcita. 


A Plebiſcitum, according to ] US TINIAN's Definition, 
X in the Fourth Paragraph of the Second Book of his 
Inſtitutes, is what is enacted by the People, without the 
Concurrence of the Senators, upon the Requeſt of one of 
their own Magiſtrates, chat is, of a Tribune. 
How. the Plebiſcita were firſt introduc'd, and afterwards 
obtain'd the Force of Laws, is particularly ſer down in the 
Sixth Chapter. i Oren vo: 
As for the Difference between a Plebiſeitum and a Law, 
i conſiſts in Four Things. The Firſt is, That a Lam was 
made by the whole Body of the People; but a Plebiſcirum | 
was the Act of the People only, without the Knowledge of 
the Betricias and Senator. 
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16 Of the Interpretation ef the Lawyers. 
Tue Second is, That à Law had in ir ſelf a coercive 
the Authoriry of thote Three Laws before mention d. 
The Third is, That a Law was made at the Requeſt of 
a Plebiſcitum, was made only at the Requeſt of the Tribunes 


from being oppreſs d by the Patricians and Senators, as is 


| the Tribunes Aﬀenibly, or Curiata Comitia. , 


ceiving a convenient Extent and proper Reſtrictions, *rwas 
thought it might be brought ro anſwer Expectation. 


The Inconveniencies of Laws are rarely diſcover'd till they 


are to be applyed to Private Caſes. For as the Law, in 
and according to the uſual Courſe of Things; it eaſily 


_ quire atherwiſe in Private Caſes that may naturally ariſe. 


, I © \ \ * . : q X 
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Power, whereas a Plebiſcitum had no ſuch Power, bur by 


ſome Magiſtrate of the Senatorian Order; for inſtance, of 
a Conſul, Dictator, Decemvir,, or Military Tribune; whereas 


of rhe People, whoſe ſole Buſineſs it was, to protect them 
TT TOO OT de Ry WC e 

Tpbe Fourth is, That a Law was made in the General 
Aſſembly of the People, call'd Centuriata Comitia; bur a 
Plebiſcita paſs d in a Particular Aſſembly of the People, ſe. 
parate from the 'Patricians and Senators, which they call'd 
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Of the Interpretation of the Lawyers. 


T II E Obſcurity of the Law of the Twelve Tables, occa- 
ſion'd by its too great Conciſeneſs ſoon appear'd, and 
made the Interpretation of the Lawyers neceſſary; by which, 
being accommodated to the Practice of the Bar, and re- 


For how Judicious and Sagacious ſoever a Law giver may 
be, tis impoſſible but ſomething will eſcape his Foreſight 
come ro be put in Execution. Every one muſt agree, the 
Foundation of all Laws is Equity; but the great Variety 
of Circumſtances, are frequently the Cauſe that the Deci- 
ſions of the Law have little of Equity in them, when they 
regulating Matters goes commonly upon general Principles, 


happens, that a Law which in General is very Juſt, proves 


. | There: 


[1 
| 
* 
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* 

reiv | | ER 
© by MCherefore- it, is neceſſary the Law. ſhould be mitigared By 
E Equity; which depends upon the Diverſity of Circumſtan- 
& of res: And this is the Reaſon the Laws are ſeldom in that 


perfection the Authors of them intend, till they have re- 
eiv'd an Equitable Conſtruction. | 
The Lawyers, whole Right it naturally was to interprer 
the Laws, by common. Conſent, undertook to explain thoſe 
Paſſages of the Law of the Twelve Tables, which were either 
Obſcure, or liable ro a Double Acceſtation. They agreed 


upon Rules for limiting the Diſpoſition of the Law, where 
but a it was Vague, or roo General, and giving it an Extent to 
e, ſe: MCaſes omitted; and how the Severity and Rigour of its 


Deciſions, was to be temper'd with Equity: Which Method 
they have ever ſince follow'd, in explaining other Laws: 
This Interpretation of rhe Lawyers, created a new kind 
of Law, ſo much approv'd of in Practice, that it was call'd © 
The Civil Law, or Uſage of the Bar. Fi i (eto, fnet-;c 1+ Fob 
Ir acquir'd the Force of Law, by the tacit Conſent of 
all the Roman People; who were highly pleas'd ro find 
their Lawyers ſo expert in reconciling the ſtrict Literal 
Sence of the Laws, to the Practice of rhe Bar, and Rules 
of Equity. : CIO OT um oro. - 
The Credit of theſe Interpreters was ſo much the greater, 
as they were Men of Rank and Fortune; whoſe Wealth, 


occa- |M**. and 
„and join'd to their profound Learning in the Laws, very much 
thich, contributed to advance the Dignity of their Profeſſion, as 


d re. well as their Perſonal Merit. So true it is, that the Gifts 
was of Fortune will command and increaſe Reſpect; which 
1 bare Merit can but faintly attract. FVU!&(I ba. 
may In making their Interpretations, they follow'd theſe Tw] 
eſight. Rules. The firſt was, to adhere to the Deſign of the Law, 
1 rhey rather than the Words in which it was conceiv'd. Thus, 
e the when the Law was conceiv'd in General Terms, the Inter- 
ariety I preters ſometimes confin'd it to Certain Caſes, excluding 
Deci- Hall others. At other times, when the Law mention'd only 


n they Certain Caſes, they extended it to others by parity of Rea - 
w, in don; of which the Titles in the Inſtitutes (De Pupillari Sub. 
ciples, {Mſitucione & de Acquiſitione per adrogationem,) furnith us with 

eaſily Examples; the Conſtruction whereof, being drawn directly 


from the Spirit and Deſign of the Law, is with Juſtice re- 
ariſe. prone as the Law it ſelf. [Argaumento Legs 1. ff. de Legi- 
us& L. 68. F. de Verborum «i. eee 
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and contrary to the formal Determination of the Law, a N 
not to be reconcil'd by any Colour whatever: And chere 
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7 * of the Interpretation of the Lawyers. 


The other Rule obſerv'd in Interpreting, was by th 
Rule of Equity, without regard to the Letter or ft, 
of the Law: But this could not be done openly by the h 
rerprerers, who had no Power to make or directly abrogai 
Laws; ſo that they could not go againſt the Law, but unde 
ſome Colour, indirectly, and by Inferences drawn from u 
Law it ſelf ; by which they made it evident, that their lM 
terpretation agreed with the Spirit and True Sence of thli 
Law; altho' it ſeem'd in ſome meaſure, contrary ro t 
Terms thereof, 7 

Of this manner of Interpreting the Law, there are * I 
Inſtances in the Titles of the Inſtitures : De Exheredatia 3 
Liberorum, & De Inofficioſo Teſtamento. 1 

One ching worth obſerving, in this laſt Way of Taterprei 
ting, is, That as it ſeem'd to be contrary to the moſt obi 

- cus Sence of the Law, it was not ſo readily receiv'd as rh 
other, which was raken from the true Meaning of it: TU 
Truth was, the Lawyers could not go againſt the Diſpoſition 
of the Law, but under ſome Colour, that their Interprerarionſ 
was agreeable to the Spirit of it. | 

Nor were the Interpretations of the Lawyers admitted : 

how Equitable ſoever, when they were ſo directly oppoſir : 


fore, when the Law it ſelf was clear, and its Determination 
evident, the Authority of rhe Lawyers could not alter it) 
becauſe chat would nor be to Interpret, but in Effect wil 
Abrogate the Law; which is not to be done, but by rh 
. Supream Power. Beſides, 'tis certain, Interpretations were 
not intended to deſtroy or elude the Force of the Law, bu 
to preſerve its Vigour, and quicken its Execution; conf-W 
ning it, however, within the Bounds of Equity, ACCOrding | 
to the Diverſity of Circumſtances. 

From what is ſaid, ir muſt be cmduded, that when the 
Law is abſolutely Unjuſt i in irs Principle, or becomes ſo b) 
ſubſequent Circumſtances, ſo that it can receive no Inter 
pretation, without rendring i it utrerly uſeleſs ; there is no 
other Remedy, bur ro have recourſe to the Sovereign Au 
rhoriry, which alone has the Power of giving Relief, by 
making another to Repeal it. And tis to this Caſe we mul 
apply the Maxim, That the Power of Interpreting the Laws, 8 
reſerv'd for him who has the Right of making them, LL. I. Cod. de 
Legibus. CHA 
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CHAP. X. 
Of the PRR TOR Edjfts. 


THE Interpretation of the Laws, did not only belong to 
the Lawyers, but the Magiſtrates; particularly to the 
PRETORS. Let us examine what was the firſt Occaſi - 
on of their Creation. N 1 
The Two Conſuls, who were choſen principally to fill the 
Magiſtracy, were afterwards often interrupted in the Ex- 
erciſe of their Civil Duty, by the Wars, where their Pre- 
ſence became indiſpenſably neceſſary, _ 1 
This was the Reaſon, that in the Vear 387, the Republick 
created a Magiſtrate to ſupply the Place of the Conſul, in 
the Adminiſtration of Juſtice. He was call'd Prætor, from 
Preeſſendo or Præeundo: And becauſe he partook of the 
moſt confiderable Branch of the Conſuls Office, had the 
Honour of being ſtyl'd their Collegue; and was allow'd the 
ſame Enſigns of Diſtinction as the Conſuls themſelves, 
at firſt, we muſt note, all Magiſtrates were call'd Prætors; 
afterwards, the Generals of Armies; and at length, the Name 
became peculiar to the Magiſtrate, whoſe Office it was to 
ſee Juſtice adminiſtred in the City of Rome. TE. 
After ſome time, there was another Prætor created, to de- 


cide Controverſies between Foreigners, who reſorted in 


great Multitudes to Rome: And to diſtinguiſh theſe Magi- 
rates, one was call'd Prætor Urbanus, the other Prætor 
Peregrinus. 5 | | ä 

In ſhorr, as Buſineſs multiply d, in proportion to the In- 
creaſe of the Empire, the Number of Prætors was aug- 
mented at ſeveral times; and at laſt, they came to Twelve; 
who had each of them different Employments: One was 
call'd Tutelars, another Fidei-Commiſſarius, and ſo the reſt, 


| according to the principal Object of their reſpective Duties. 


The Pretor himſelf did not judge ordinary Matters, bur 
only certain Cauſes, ſuch as the Reſtitution of Minors : Things 

that were to be decided in the Common Form, he commir- 
ted ro Perſons of his chufing, and preſcrib'd Forms of Wrus 


C2 Tho 


- a 


20 1 of the PxATOR'S Edits. 


Tho! the Inſtitution of a Prætor, was defign'd rather to 


ſee former Laws put in Execution, than to make new Ones; 


have here unravel'd the Original, did not take in all Caſes, 


— 


the Emperor JUSTINIAN ſays, The Prætor aids the 
Civil Law, ſupplies the Defects in its Diſpoſition, correfs it, 


principio. 


a ſays in his Difticks, We muſt have Recourſe to the Magiſtrate, 
when the Law is Unjuſt; and that the Laws themſelves deſire 


of the Laws: Theſe were the Adiles Curules, who had the 


the Addition of Curules from Curru 5 becauſe they rode in 


ſtrates. 115 


yielding to Favour, or following their own Caprice, made 


nelianum, oblig d them to ſpecifie ar their entring into rhe 
Office, che Method they intended to obſerve in adminiſtring 


much enlarg'd, and the Regulation of the Market, Gaming. 


yer, as he had the Power of amending the Laws, when 
they prov'd Defective, the People ſubmitted to his Deciſions; 
and his Edits, had in ſome meaſure the Authority of 
Laws. © | LR | 7 

In reality, as the different Kinds of Laws, of which we 


nor were always Equitable in their Determinations ; rhe 
People racitly allow'd the Prætors to propoſe their Edicts, for 
mitigating the Rigour of the Law, and adding their Deciſi- 
ons, Where the Law was not explicit. Hence it is, that 


and even ſometimes oppoſes its Deciſions. [ Tit. 9. Inſtit. in 


It is alſo in this Sence C AT O is to be taken, when he 


to be govern d by Law ; that is, by the Fudge who is the 
Voice and Interpreter of the La 

Heſides the Prætort, there were other Officers who had 
the Power of making Edits and Regulations, in Explanation 


Direction of all Publick Sales, the Care of the Watch, 
and cleanſing of the Streets. 


I 


Of theſe, I ſhall only obſerve, they had their Names from 
Adibus; being at firſt chiefly appointed to look after the 
Publick Buildings; but in proceſs of Time, their Office was 


Houſes, Publick Shews, and generally the whole Civil Go- 
vernment of the City, was put under their Care. They had 


Chariots, wherein there was a Chair adorn'd with Ivory, 
which denoted their being in the Rank of Chief Magi. 


To return to the Edict, of the Prætors: Many of them 
ſeveral Regulations contrary to Equity, and the moſt receiv'd 


Maxims : Wherefore, in the Year 686, the Plebiſcitum Cor 


85 Juſtice, 


er to 
Ones; 
Wien 
ions; 


ty of 


h we 
Daſes, 
- the 
ts, for 
Jeciſ- 
, that 
ds the 
as it, 
tir. in 


en he 
ſtrate, 
de ſire 
1s the 


oO had 
nation 
ad the 
Watch, 


$ from 
ter the 
ce was 
aming: 
vil Go- 
ey had 
ode 1n 
| Tvory, 
Magi. 


them 
„ made 

92 
eceivd 
um Cor- 
nto the 
niſtring 


Juſtice, 


Of the Px x TOR Edifls, 21 
aſtice, through the whole Courſe of their Magiſtracy; 
from which they could not deviate. . And tis from theſe 


8 EJi4s, the Law call'd, Jus honorarium & viva vox Furis Ci- 


vilis, is derivd. [ L. 7. 4. 1. G IL. 8. ff. de Fuſtitia & 
VVV pd 
8 Th Force of theſe Edifs expir'd with the Prætor's Office, 
which was Annual, unleſs they were renew'd by their Suc- 
ceſſors. This Limitation to a Year, got them the Name of 
Leges Annales ; and as the Pretors caus d them to be wrote 
on a White Table, that was call'd Album Pretoris. 
Among theſe, there are ſome Edicts ſo very Juſt, that they 
ave been perpetuated as Laws; from which there is no 


departing, Without an Offence to Equity and Right 


Reaſon. | | „ 
It muſt, however, be allow'd, that the vaſt Number of 

hem, diffus d a great Uncertainty through the whole Law. 

To remedy which, the Emperor ADRIAN order'd Julian, 


a celebrated Lawyer, out of all theſe Edict, to form a 
Pperpetual one, which might ſerve the Prætors for a con- 


ſtant Rule, to guide them in their Judgments, and Admi- 
niſtration of Juſtice ; and ar the ſame time, took from them 
the Power of making Edifs for the future. [L. 3. b. 18. 
21. Cod. de Veteri Fure enucleando .] 
This Perpetual Edict was divided into Fifty Books, con- 
aining the moſt juſt and uſeful Matters of all the Pretors 


Edifs ; and ſeveral. Roman Lawyers have made fine Come 


mentaries thereon. 


CHAP. XI. 


f 


[ 


Of the Roman Law 1 the Emperors. 


THE, Independant State and Liberty of the Roman, re. 
ceiv'd its firſt ſhock from JULIUS CESAR, who 
laid the Foundation of a new Monarchy, in the Ruins of th : 
Republick, He diſpos'd of all as if he had been ſole Mafter if 
got himſelf to be created Perpetual Dictator, againſt all Rule; 
and order d the chief Marks of Sovereign Power to bel 
given him. ; 
Bur the Republick was Aterly extinguiſfi d under A UB 
GUSTUS, in the Year 731, from the Building of Ræme; 
at which time, the Sovereignty was tranſlated from the b 
People to his Perſon. Ir was done by a Decree of thei 
Senate ; which, with'the Conſent of the People, reviv'd the 
Law Regia; firſt paſs'd, as tis prerended, in favour offi 
ROMULUS, and now renew'd in favour of AUGU i 
5108. The Thing ha penꝰ d thus; - 
_ AUGUSTUS's Ambition made him paſſionately de. 
ſirous of the Empire, but his Diſcrerion directed him ri 
purſue his Aims after ſuch a manner, as not to forfeit tu 
Good Will of the People. His Deſign was not only not vi 
appear deſirous of the Government, but ro bring them vi 
_ petition him to accept of it. In this View, he pretended vi 
be unable alone ro ſupport the Weight of fo great an Em. 
pire; but the more he ſtrove to Diſqualifie himſelf, rhe 
more eagerly the People begg'd he would take it upon hin 
At laſt he conſented to the paſſing of the Law Regia, by 
which the Sovereignty was transferr'd to him; that is 
the Right of Law. making, of commanding Generally, and 
forcing Obedience. This Law was always renew'd up 
the Acceſſion of the Emperors, ro the Reign of VE. 
8 PASIAN. 

Thus the Power of Law. making, being transferr'd frog 
the People ro the Prince, by the Law Regia, we may ob 
ſerve, that in the Emperors Reigns, their Determination 
had rhe ame Authority as thoſe of the People under thi 


Fret 
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Edicts or Conſtztutions of the Emperors. 
Bur this was not brought about all at once; for notwith- 
ſtanding the Sovereign Power had ſhifted from the People to 


[ 


/ the Emperor, He was too politick not to leave th&m ſome 
Marks of their lare Freedom, in order, the better to efta- 
bliſh and ftrengthen his Government. , Wherefore, he kept 
3 up the Uſe of General Aﬀemblies, in which he order'd 
g all! 


ee his Edicts to be publiſſid, and that they ſhould ſtill rerain 
Ma "WW the Name of Laws. | e PONY 44s 
10 | This faint Mark of the Ancient Liberty, diſpleas'd TI. 
* BERIUS, who ſucceeded Auguſtus: He ſuppreſs'd thoſe 
mo Aſſemblies, under Prerence, that they could not be conve- 
AU nienrly held, in Reſpect of the prodigious Increaſe of the 
1 People, which made it impoſſible for them to meet any 
* longer in one Place. me nr Po Ou nT 7 
of ry This Contrivance he made uſe of to gain their Conſent, 
0G 1 that inſtead of adviſing with the People upon making new 
c ? Laws, the Senate only ſhould be conſulted: Bur his Defigns 
GH were eaſily ſeen through. Jealous of his own Power, he 
o reſolv'd nor to leave the leaſt Shadow of the Ancient Li- 
beity; nor did he weaken, or rather aboliſh the Rights of 


wy dell the People, and increaſe thoſe of the Senate, wich any 
f 5 1 other View, rhan that all the Advantages and Prerogatives 
| eir tui of abſolute Sovereignry, ſhould by degrees, ar laſt center 
not uf in Himſelf. F e 
w_ 0 To this End, whenever he had a mind to publiſh a new 
2 Edict, he drew it up in his Privy Council, and then ſent it 


elf, che 0 the Senate, who never fail'd to make a Decree accor- 
M 


ding ro his Pleaſure : And by this imaginary Deference to 
the Judgment of the Senate, his Edits got the Force of 
Law, withour the Peoples Approbarion. 


bon him, 
egia, . 


= 0 His Succeſſors practis'd the ſame Artifice, and got their 
: l Edids, by an affected Moderation, paſs'd for the real Sena- 


of VE tus-Conſulta ; tho' in truth, they were no leſs the meer Will 


and Pleaſure of the Emperor, in which the Peopie had no 


4 Fro + 7 ic: 1 | 
d Tron But in after Ages, the Emperors publiſh'd ſeveral Edicts, 


may ob wirhout the Formality of the Senate's Approbation; moſt of 

3 which, they commanded, ſhould go under the Ticle of In- 

5 berial Conſtitutions, in order to give the greater Luſtre to 
FI cheir Sovereignty, os 
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Free State; which produc'd a new Kind of Law, call'd, Tbe 
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* In this manner, the Emperors Edicts eftabliſh'd a new 


only to take notice of the Time they Reign'd ; and, by the 
way, of the Laws they publiſh'd : Being convinc'd, that m. 
many Difficulnes ariſe in the Study of the Civil Law, which Pur 


Cee a — er er nn ne 
K PY 
* 
5 5 


Fulia de Refiduis, to oblige Recejvers and Managers of Publick 


Laws were made in this Emperor's Reign, which are roo 
long to give an Account of here. 


dux firſt conſulting the Senate; and by that Means, gave 


kind of Law. e os 1 . 
There are alſo many Senatus. Conſulta and Ræſbonſa Juriſ. 

conſultorum, to be met with under the Monarchical Govern. 

ment of the Emperors, which are to be ſpoken of in this 1 


Place; but I think ir proper, firſt to trace, as one may ſay, Wye: 


the Succeſſion of the Roman Emperors, in order to give the 
Reader ſome Idea of the Laws made by them: In doing che 
which, tis not my Deſign to write a Hiſtory of them, bur Six 


cannot be reſoly'd, without knowing when the Laws were 


| made. 4 : 5 \ | As | 1 
| „„ ED, Ch 

| 1 | Fc . F am 
CHAP. XII. EE 

The Succeſſion of the Emperors to Jus IX IAN 
5 - FP ALES A nora „ TS I 


A UGUSTUS came to the Empire in the Year of Wl bu 
t Rome 711, in the manner deſcrib'd in the foregoing TI 
Chapter. He made ſeveral Laws; of which the Chief are, I ne 


The Law Julia de Adulteriis, for puniſhing Adulterers ; WM m- 
which alſo prohibits in another Chapter the Alienati- 


on of Lands given in Dowry. The Law Julia Peculatus, 
o prevent the Miſapplication of Publick Money. The Law 


Treaſure to Account. The Law Julia de Ambitu, againſt Bri- 
guing for Employments in the Government. Many other 


TIBERIUS ſucceeded him, in the Year of Chriſt 23, 
and Died in 38 of the ſame Date. He did nothing with. 


the Senatus-Conſultg the Force of Law, 
48% » r 7 15 3 <A SSL A ef. ag $48 8 
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c A LIGUL A came to the i in the Year of 
Chriſt 39, and was Killed 1 in 42. 


I» | | 
8 The Emperor CLAUDIUS teen his Reign in the , 4 
„ vear 43, after Chriſt, and continued to the Year 355. He 

e was the Author of many Laws, and Repeal'd the Clauſe in 

g ce Law Papia Poppea, relating to the Marriage of Men of 

ur sixty, and Women of Fifty Years old. Being diſpos'd to 


marry his Neice Agrippina, Daughter of his Brother Ger- 
manicus ; he caus'd a Senatns-Conſultum to be made for that 
h i Purpoſe, that his Marriage might nor be Unlawful. 


N ER O facceeded him in the Empire, in the Vear of 

Chriſt 56, and Kill'd himſelf in 69. The Senatus Conſultum 

Pe bellianum was made in his Time, with ſeveral other Laws; 
among which, One provides, Ne un alienum ſcribens Teſta- 
mentum Legatum fi ſibi adſcriberet, that The Writer or Maker 
of another Man's Will, Ken not * himſelf a Legatee 


therein. 


GALBA, OTHO and VITELLIUS, were recei. 
ved Emperors ſucceſſively : The Firſt held the Government | 
of but Seven Months and Twenty five Days; the Second, a 
ns Three Months; and the laſt, Eight. So that by the ſhort- _—_ 
re, WM neſs of their Reigns, Rey had f no Opportunities to make | 
939 many Laws. | | 


Us, V ESP ASIAN was choſen Emperor in the Year "7 | 
ww WM and Reigned Nine Years. The Law Falcidia, and the Sena- _ 
ick tus Conſultum Pegefanum, were both made in his Time. | | þ 


er TIT US his Son, and Succeſlor i in the Empire, govern nd - 5 
Two Years and Two Months, and Died in the Year 80, . 


DO M ITI AN his Brother, who ſucceeded him, Reign- | | 
o Fifreen Years, and was Kill'd in 97- = 


Upon his Death, NERVA was mid to the Vaiwies, a * 

and Died Sixteen Months after, in the Year 99. He ena- 

Qed many Tens; z one of which, fully empower'd * 
lers 
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came afterwards to the Empire; that is, from Adrian to ma! 


— 
- 


revert to their Mothers, in Default of Heirs Deſcendants. he 


= _ 8 * is, 7 2 * - * ET * 
? r . n * 
9 0 


diers to make Military Teftaments without any Formality 


of Law. [L. 1. F. de Teſtament. Milit.] — 
The Emperor TRA AN, his adopted Son, was he I 
Succeſſor. He Reignd Eighreen Years, to the Year 118. are 
This Emperor made ſome Laws, which are Inſtances of his F. 4 

| Mildneſi and Fuſtice : Among the reſt, one obliges the Father Ml "P* 
who has been too ſevere to his Son, to emancipate him. BY 
Before I proceed, it will not be amiſs to inform the Rea. ae 

In 


der, that none of the Emperors Edicts, from Auguſtus to 
Trajan, are to be found in Fuſtinian's Code; which Colle. MW ©<* 
ction, conſiſts only of Edicts paſs'd by thoſe Emperors that ſhip 


u 1 Gy ith 1 For 
ADRIAN, who was Trajan's Coufin-German, was de. | 
clared Emperor in the Year of Chriſt 118. He Reign'd 


Twenty Years and Ten Months, and Died in 139. He M. 
made ſeveral Laws upon different Subjects: One was con. W 
cerning the Property of Treaſure Trove, (5. 39. Inſtit. de rer. 

Diviſione.) He declar'd Children Legitimate that were born 


in the Eleventh Month. He forbad Maſters to kill their Slaves Pla 


He granted the Twelfth of the Eſtate, to the Children whoſe the 
Parents were condemn'd to Die. The Perpetual Edi was 11 


compos'd in his Reign by Salvianus Fulianus, in the Year of 
Chriſt 132. As allo, the Senatus Conſultum Tertullianum or 


Tertyllianum; which provides, That the Childrens Eſtates ſhall Ar 


. TITUS AURELIUS ANTONINUS, Sirnamd 


PIUS, ſucceeded Adrian. He Reign'd Twenty two Vears .. 
and Seven Months, and Dy'd in the Year of Chriſt 161, 2 
Among the many Edict, which he made, there is One pro- Y 
hibiting Legacies, Pænæ nomine: Upon which, ſee my Com- Fit 


mentaries on the laſt Paragraph of the Title of Legacies ba 
in the Inſtitutes. _ fa LSE URS 45 re 


The two Brothers, MARCUS AURELIUS, Sir. 10 
nam'd the PHILOSOPHER, and LUCIUS VE. 
R Us ſucceeded, and Reign'd jointly about Eighteen Years, 
Lucius Verus dying in the Year 190. After which, Marcu: 
Aurelius Reign'd alone till 177 ; and from that Time, rook 
Ny = 5 I his 
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his Son COMMODUS for a Partner in the Empire; 


with whom he Reigned till the Year 181, in which he 
Died. | | 1 
Theſe two Brethren, Marous Aurelius and Lucius Verus, 
are call'd in many Laws, DIVT FRATRES. Vid. L. 3. 
Ff. de Jure Fiſci.] And there are many Laws of their making, 
reported in the Code. . 29130 
The Emperor Marcus Aurelius alſo enacted ſeveral, whilft 
he far alone in the Throne; many of which are to be ſeen 
in the Code, under the Title Ne de Statu defunctorum. He 
created a Pretor to determine Matters relating ro Tutor- 
In his Time, the Senatus - Conſultum Orphitianum was 
made, which admits Children to ſucceed as Heirs at Law 
to their Mothers: Upon which, ſee my Commentaries on the 
Fourth Title of the Third Book of the Inſtitures., 


Afrer the, Death of Marcus Aurelius, the Emperor CO M- 
MODUS Reign'd alone till the Year 193, in which he 
was Kill'd. G 


ELIUSPERTIN AX was choſen Emperor in his 
Place, altho' he refus'd to accept of the Government. And 
tho! he was Kill'd Three Months after, there are ſeveral of 
his Laws reported in the Code. 1255 


JUL 14 N, Grandſon of the Famous Lawyer, who was 


Author of the Perpetual Edict, ſucceeded Pertinax. He 


held the Empire but Two Months, yer ſome of his Laws 


are in rhe Code. 


After him, SEPTIMIUS SEVERUS was elected 
Emperor, in the Year of Chriſt 195. He Reign'd Eighreen 
Years, and Died in 212, He was the Author of the Senn- 
tus-Conſultum, which provides, Ne prædia ruſtica aut ſubur- 


bana minorum alienarentur fine decreto Magiſtratus t. t. F. de 


rebus eorum qui ſub Tutela, Sc. Tho' this Emperor was 
Cruel and Irreligious, he had many Good 'Qualiries : He 
took Pleaſure in doing Fuſtice, and had a particular Eſteem 
tor the celebrated Papinian. „ Was 


ANTO. 
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ANTONINUS CARACALLA and GET4 
in the Empire: Which is the Reaſon we find ſome Lay; 


in the Code, bearing the Names of Severus and Caracalla. 
About a Year after Severus dy d, Caracalla Kill'd his Bro. 


Death of Caracalla. His Reign laſted only a Year and 


Laws appear 1n the Code. 


the Code. 


his Succeſſor. He Reign'd Thirteen Years, and was Kill'd 
the World; equally to be admir'd in War and Peace. His 


Four Hundred and Sixty one in Fuſtinian's Code; upon 


mentaries. 


Laws are to be ſeen in the Code, Reign'd Two Years, and 


both Sons of Severus, were by their Father made Aſſociate, 


ther Geta, in the Preſence of his Mother Julia. HeReign' 
alone Six Years, and was then Kill'd. We meet with ſe. 
veral Laws of his making, diſpers'd in the Code. 


_MACRINUS was proclaim'd Emperor, after the 
Two Months, being put to Death in 219. None of his 


VARIUS ANTONINUS HELIOGABALUsõ, 
was in Macrinus's' Life-time proclaim'd Emperor by the 
Army. He was reported to be the Natural Son of Cay 
calla The Name of Hel:ogabalus, was given him, becauſe if 
he was a Prieſt of the Sun, which is denoted by that Word, 
His Reign laſted only Four Years, being Kill'd in the 
Year of Chriſt 223: Yer there are ſome of his Laws in 


AURELIUS SEVERUS ALEXANDER, was 
in 236. He was one of the Greateſt and Beſt Princes in 


chief Care was to ſee Juſtice impartially adminiſter'd. He 
was the Author of abundance of Laws; the Wiſdom and 
Equity of which, give us an Idea of his ſound Judgment, 
and the Vprzghtneſs of hu Heart. There are no leſs than 


which, Monſieur de Chaſſante has made very Learned Com. 


After this Emperor, M ARI MIN U I, ſome of whole 


Then 
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Then followed GORDIAN US, who Reign 4 One 
onth and Six Days. And after him, AB BIN US and 
APIEN Us, elected Emperors by the Senate, Reign'd 


ldiers. 


ention'd, ſucceeded them. He govern'd Six Years, and 
died in 245. There are ſome of his Laws in the Code. 


MARCUS PHILIPPUS, who came after him, 
Reign'd about as long as his predeceſſor. He Died in 250. 
ome of his Laws alſo, are to be found in the Code, 


JS, 
the DECIUS, who ſucceeded him, Reign'd only Two 
7 Mears, or thereabours, and Died in the Year 252. The 


Tode has ſome of his Laws. 


the GALLUS and VOLUSIANUS i 


_" Wheir Reign, which laſted only Two Years, ended by their : 


Death, in the Year 254. Some of their Laws are to be ſeen 
n the Code. | 


NUS Reign'd together Seven Years. In the Code we lee 
His Meveral Laws under both their Names. 5 


ent, VAL. ERIANUS the Younger ; but they were borh 
han ilbd in the Year of Chriſt 269, There are ſome Laws in 
he Code of their making. | 


put Two Years, or thereabouts yet we have ſome of his 
aws. 1 


Afrer t. this, AU R E LI AN U.S Reign d Six Vears, and 


as Rill'd in 276, We find many L Laws of his making, i in 


ben The Code. 


After 


bout a Year ; and were then borh yur to Death by che 


GOR D IAN Us, the Younger Son of U the Emperor juſt 


Id After theſe. VALERI AN US, and his Son GALIE- 


and I Valerian being dead, G ALIENUS Reign'd with 


CLAUDIUS the Second, who ſucceeded them, Reign - d 


After hm TAC ITUS Reign'd Six Months; FLOW © 


and NUNNERIANUS, whom he made Partner 
with him in the Empire. After about a Year, the Fathy 
being Slain, Carinus and Nunnerianus Reign'd together fu 
a Year; and then were both Killd, in 285. There ar 


| Year 304. Maximianus Herculius did the ſame Two Year: 


Maximianus had all the reſt of the Empire for his Share 
There are ſome Laws in the Code, made by Diocletianu 
alone; others by Him and Maximianus; and ſome by Co 
ſtantius, Maximiauus and Galerius. 1 


Conſtantine the Great, was the firſt Chriſtian Emperot 
After conquering Maxentius : He enter'd Rome in Triumpl 
with a Croſs; and labour'd ro perſwade the Senate ant 


of the Church, and Places dedicated to the Service of Golf 
All which are unconteſtable Proofs of this Emperor's grea 
Piety and Zeal. T 


4 
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RIANUS, about a Year: And then PROBUS wx 
raisd to the Empire, who was Rilld Six Years after, in 28: 


Then followd CARUS, with his Sons CARINUy 


ſome Laws in the Code, which have the Names of all Three 
and others, thoſe only of Carinus and Nunnerianus. 


DIOCLETIANUSand MAXIMIANUS HER 
CULIUS, Reignd together for the Space of Eighteen o 
Twenty Years : When Diocletianus Reſign'd the Empire 
favour of CONSTANTIUS CHLORUS, in thi 


after in favour of MAXIMIANUS GALERIUS. 
Conſtantius was ſarisfy'd with England and the Gauls ; ant 


CONSTANTINUS, Sirnam'd the GREAT, fu 
ceeded his Father Conſtantius, the Year 308; and Reign! 
ſeveral Years with the Emperors Galerius, and Maxentiu 
Son of Maximianus, the Firſt of that Name: After which 
he govern'd the Empire alone for Thirteen Years, ant 


a. 


Died in 339. 


People ro embrace rhe Chriſtian Faith, There are abundanc 
of his Laws in Juſtinian's Code; moſt of them relating u 
Religion and the Catholick Faith, Biſhops and other Miniſten 


8 
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CONST AN TINUS the Donne, CONSTA N- 
Us and CONSTANS, all three Sons of Conſtanti- 
5 the Great, after their Father 8 Death, divided the Em- 
re between them. 

Conſtantinus the Dunger, was Killa Three Years after "5 
mſtans in the Year 352 : After which, Conſtantius enjoy d | 
e Throne alone, till the Year 363. There are in the Code 
me Laws, by the Names of all Three; ſome alſo have the 
lames of Conſtantius and 9 and others chat only a 
ſt antins. og: 


JULIANUS, call'd the 1 becauſe he fell from the 
aith of Chriſt, was Nephew to Conſtantinus the Great, He 
ame to the Empire in the Year 365, and was Kill'd two 
ears after. There are ſome of his Laws extant in the Code. 


As there are alſo of JOVIANUS bo ſucceeded him, 
d Reign'd bur Eight Months. 


VALENTINIANUS and VALENS, Brothers, 

ere made Emperors in the Year 367 ; and GR ATI A- 
(US, Son of Valentinianus, the Year following. Thus we 
nd in the Code, Laws made by Valentinianus and Valens; = 
nd others by Valentinianus, Valens and Gratianus, 


W Valens, Gratianus, and V A L E NTINI A- 
(US the Second, Reign'd together in 378. And there 
e ſeveral Laws by theſe Three Emperors Names in the 
ode. But Valens was Killd Five Months after. So the 
wo Brothers, Gratianus and Valentinianus, Emperors of the 
aſt, with T HEODOS IUS, whom Gratianus aſſociated 
the Empire, Reign d rogerher, from the Year 382 to 386, 
e have ſeveral Laws made in their Reigns. 


After the Death of Gratianw, Walentinianie che Socket; 
veodoſius, and ARCADIUS his Son, Reign'd till 394- 
Ihe Code has many Laws under their Names. 


Then Theodoſii „ wich kit Two Song, 4 n and HO- 
YORIUS ; ſome of whoſe Laws we meer with in the 
de, gn d 25 the Year 395, 1 in which Theodefius Died. 

e 
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Code. 
T hbeodoſius the Great being Dead, Arcadius, Honorius, an 

THEO D OSI Us the Younger Son of Arcadius, Reign! 
jointly till 410. Then Honorius and Theodoſius, to the Vent 
then, taking VALENTINIANUS the Third, for a C 
partner in the Government, Reign'd till 452, in which he 
Died. 8 
Dunger, in the Year 438, made a Code call d after his Name; 


in which he inſerted all his own Edicts, with thoſe of Conſin 
tinus and his Succeſſors; the greateſt part of which, wen 


that of Theodoſius the Younger. 


Conjunction with MARTIAN US to the Year 457: 


we find ſeveral Laws, by Valentinianus the Third alone; 
others by him and Martianus, and ſome by Martianus on!. 


I. E O ſucceeded Martianus: He govern'd the Empire 
VERU 8, till the Year 468. And then with AN TH. 


and ſome chat of Leo alone. 


5 476 ; and Aeno alone, till 494. We have Laws that go un 


the Code, OY. 


A 9 wann 
a 


— 


* 
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FE After his Death, Arcadius and Honorius, Reign'd togeths 
till 404; and made ſeveral Laws, whereof ſome are in th 


425. From which time, the latter Reign'd till 427: A 


Here the Reader muſt be inform'd, that Theodoſius th 


tran(crib'd into Fuſtinian's Code. The excellent Notes pub 
liſn'd by  Gothofredus upon rhe Theodoſian Code, may be 
very great Uſe towards the right underſtanding of all the 
Conſtitutions, from the Reign of Conſtantinus, to the End d 


Vualentinianus the Third, having held the Empire alone, fo 
ſome time after the: Death of his Collegue, Reign'd in 


From which, Martianus Rul'd alone till 466. In the Cot 


with MAJORANUS till 463: After that with SE 
MIUS, who being Dead, he Reign'd alone till 475. Ther 
are Laws in the Code which bare the Names of them both 

LEO the Dunger and ZE NO Reign'd' rogether il 


er both their Names, and others of Xeno only. 


"ANASTASIUS ſucceeded Zeno, and Reign'd Twen 
ty ſeven Years, till 321. There are many of Is Laws | 


11 
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His Succeſſor Was US TIN, [a Thracian by Birth, of 
dw Extraction; having in his Youth been a Herdſman : 
hen he grew older, he berook himſelf ro the Wars ; 
here, after paſling thro' ſeveral Military Offices, he came 


and ö | 2 

gu che Empire, upon the Death of Anaſtatius, in the Year 
Vene. He Reign'd alone for aboye Six Years, and we find 
AWany Laws in the Code which go under his Name only. 
In his Seventh Year, he par ng Nephew. ] USTI- 
h IAN, and made him his Co- partner in the Empire; 


hich is the Reaſon, that in the Code we meet with ſeveral 3 
amt under both their Names; but there are a vaſt Num- \ | 
der of Fuſtinian's alone; and even ſome made by him, after | 


me; | 
2 is Code was firſt Compos'd, which were added when he 
wen Lorrected and Enlarg'd it: Particularly, his Fifty Deciſions ; 
pub pon which, Monſieur Rgueau has made an excellent Com: 
» oſÞentary in Quarro. er On II 

the 2 : af hy 


As Part of this Work was always deſign'd to give an 
Account of the ſeveral Materials, out of which Fuſtinian 
ompos d the Body of the Civil Law; I thought it incum- 


{bent upon me, to enlarge a little upon his Life; and there- 
4% ate Chapter. 


fore have allow'd it a 5 55 "aj. 
And indeed, I ſhould be to blame. to ſpeak of ſo excel- 

ent a Work, without furniſhing the Reader with ſome - 

Notion of the Prince, by whoſe Care it has been tranſ- 


on nitted to Us, in its pr eſent State. 
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Of the Emperor Jus TIN IAN. 


* * 


the Son of Sabatiut and Nigilantia, both of Obſcun 
amilies ; but TH receiv'd much Honour from f 

| Parenrage : For his Mother was Sifter to the Emperi 
Juſtin I. who notwithſtanding his baſe Extraction, hapj 
Iy came to the Empire, By this means alſo Fuſtini 
was in his Uncſe's . to the Degree 
a Patrician, and ſucceffively made Conſul: and Generl 
of the Army, At length, being ſolemnly adopted by 
Fuſtin, he was made Copartner in the Pin dire, on th} 
Firſt of April 527, which any ae to be Eafter-Day, anl 
four Months after, became ſole , Maſter of the Empire 
by the Death of his Uncle and Adoprive Father, 
The conſtant Succeſs ' which attended” this Prince in al 
his Undertakings, his Piety and ourage, were alone 
ſofficient to attract the Love and Adtniration, of his Sub 
jects, and even of Foreign Nations; bur Providence wa 
pleaſed to ſecond all theſe in giving him great General, 


and moſt Skilful. Lawyers, by whoſe Aſfiſtance he per. 
form'd ſo many Wonders both in Peace and War, 
Beliſarius conquer'd the Parthians, drove the Gothz out of 
T:aly, and the Vandals, with all the Barbarians, out of 4: 
frica. Tribonianus, Dorotheus and Theophilus aſſiſted the Em- 
peror in framing his Law, and compiling his Inſtitute, 
Code and Digeſt, which have not a little contributed to- 
wards the Glory of his Memory. e 
„ And tho Suidat maliciouſly reports, with an Intent to 
blaſt this Prince's Reputation, that he was of a dull phleg- 
matick Conſtitution, and utterly unacquainted with Polite 
Learning, it would be highly unjuſt to give an implicit 
Credit to what he ſays, in oppoſition to all Hiſtorical Evi 
JJC fo N 
TTis not to be queſtion d, but this Emperor was endow'l 
wich moſt of thoſe great Qualities which raiſe a _ a 


] USTINIAN, borm in the Year of Chriſt 483; 5 


on ti py =o, Hy 7? 
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boys the Vulzar, eſpecially at undangted Courage, with 
exemplary Piety. Befides, tis plain, he was ever ſucce(- 
ful in his Wars, and very knowing in Affairs of all 

 Procoptus tells us, (Lib. 1. de Bell. Goth.) that Juſtinian 
ſhew'd always grear Reſclirite and Magnanimity in all 
his Enterprizes. This he reports fairly : And 'tis highly 
probable, thar many things he ſays, of him in his Secret 
Hiſtory, proceeded from the Diſguſt the Emperor had gi- 
yen Wes E N * n 1 2 5 
Paulus Diaconus ſpeaks of him in theſe Terms: “ This 
Prince was fortunate. in Yar, and skilful. in mA 
« Civil Affairs: He profeſs'd the Catholick Faith, wa: 
« upright in all his Actions, juſt, in all his Judgments, 
* and all his Undertakings ſucceeded to his With.” Fornay- 
des, Lib, de Rehus Gothicis, in fine, adds, that by the Valour 
of Beliſarius, he ttiumphed over many Nations, and chat 
no time can obliterate the Glory he has acquir ccd. 

If we may believe what Caſſiodorys reports in his Epiſtles 193 
and 22. Book 10. Theobaldus, King of the Goths, addreſſes 
himſelf ro this Emperor in this manner: All Nations 
* honour you: Tis no new thing to hear an Emperor prai- 
„ ſed by his own Subjects; but very particular, to ſee 
« Strangers join with them in their Wiſhes, which, we may 
« well conclude, are hearty and fincere, fince they are nor 
* the Effect of Fear, ST VVV 

No Emperor ſince Conſtantinus, has ſhewn more Zeal for 
the Chriſtian Religion: All his Sentiments were Orthodox, 
His Confeſſion of Faith is at the Beginning of his Code, 
and truly worthy of him. The Magnificent Temple which 
he -— oa to be built at Conſtantinople, is another Mark of 
his 1ery. 4/4 ⁰ 2 a ö 

Theſe, and many other evident Teſtimonials of the Ver- 
tues and good Qualities of this Great Man, are of too 
much Weight to be over - balanc'd by the ſingle Authority 
of one Greek Hiſtorian, who, perhaps, was guilty of the 
ſame Fault, with which Cicero in his Oration for Flaccis, 
reproaches the Authors of that Nation. "Tis belieied, 


* 


Tuſtin II. Son of Dulciſſimus and Vigilantia, Fuſtinian's Si- 


ſter, accuſed him of ſome things for which he had no 
grounds. However, tis not to be denied, but this Great 
JJ  - Ts Man 


* 2 
. 25 
=2 * : 


always the greateſt Share in the Adminiſtration of Publick 


36 7 Of the Emperor Juſtinian. | 


Man was too much devoted to the Fair Sex; and we {cs 
he always inclin'd to countenance them, and made ſeveral 
Laws in their Favour,  _ 15 

_ To conclude, tis agreed he was Two and Forty Years 
old, when he began to Reign, and that he Died the Thir. 
teenth of November, 565. He left Fuſtinus the Second for 
his. Succeſſor ; who, as we ſaid before, being Jealous of 
his Predeceſſor's Glory, endeavour'd to tarniſh his Memory, 
by ſpreading many Falſe and Scandalous Reports of him. 


_.- Having before obſerved, that under the Monarchical Go: 
vernment of the Emperors, beſides their Conſtitutions, ſeve- 
ral Senatus-Conſulta, and Anſwers of the Learned in the 
Law appear'd ; I am now to explain theſe Two new kinds 
of Law, according to the Method I propos d to follow in 
' rhas ſtory... FFF 

But, as the Senatus-Conſulta, which are to be our Subject, 
were made in the Senate, and that Auguſt Aſſembly had 


Affairs, I thought my ſelf oblig'd to give ſome Account of 
it in this Place, in order to render this Work compleat. 
Beſides, it muſt be allow'd, it will very much contribute 
towards informing us, what a Senatus-Conſultum was; and 
_ underſtanding of ſome Paſſages in our Books, wherein the 
Senate and Senators are mention'd, cd. 
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CHAP. XIV. 


HE Inſtitution of the Senate, follow'd ſoon after the 
Eſtabliſhment of the City of Rome ; whoſe Founder, 
ightly conſidering, that nothing is ſo unſtable as Force with- 
put Viſdom, reſolv'd ro govern his State, in Concert with 
ome of the Members which compos'd it. e 8 


" * 
* 7 ” 


His Prudence equally appear'd in the Deſign and Execu- 


tion. He commanded his Subjects to draw Three Counſellors - 


or Senators out of each Tribe; and that the Thirty Curie, 
nto which the People were divided, ſhould alſo chooſe, 
hree more; making choice himſelf of One only, whom 
e placd at the Head of all the reſt: Thus his Council 
onſiſted of an Hundred Perſons. Bur he took particular 
Care none ſhould be, advanced to this Eminent Dignity, 
ut ſuch as were well recommended by their great Age 
W%%%%%%%VC0d0%%V 
Hence the Senators had their Name, Quaſi ſenes; and 
vere afterwards called Patres, to mark our the Reſpect 
which was due ro them, or becauſe their Application to 
Buſineſs, and Care of the Republick, made them regarded 
as Fathers. Their Bodies, ſays Saluſt, were enfeebled by great 
Age, but their Underſtandings were fortified with Wiſdom and 
Experience. © F 2 a 
OMULUS call'd only a Hundred, as is before ob- 
ſervd, to this Dignity; bur .their Number was afterwards  _ 
confiderably augmented : Upon which Increaſe, the Ap- 
pellation of Patres became peculiar ro the old Original See 
nators. The new Ones were called Conſcripti; and in pro- 
ceſs of Time, both were join'd, and made ule of to ſigni- 
fie the whole Senate. I bow co ve - 
Ar firſt, none were admitted into the Senatorian Order, 
but Patricians ; that is, ſuch as were deſcended from the 
Antient Senators created by Romulus: Afterwards, the Roe . 
man Knights were receiv'd into it: Which is the Reaſon 
that Perſeus, King of Macedonia, in Livy, calls the Roman 
Knights, The Choſen of the 15 7 and Seminary of the Senate. 


F 22 
Nr U 7 


Of the Roman Senate. 
Ar length, in order eo raiſe an Emulation, which might be 
advantageous 7 the Republick, ſuch of the People as had 
born any Chief Offices, were admitted to be Senators f 
but not till they were firſt Ennobled. 1 
The ordinary, as well as moſt 1 nt Part of the 
Senators Buſineſs, was to 'conſulr up mergencies, and 
the Scituation of Publick Afﬀairs. So the Senate, properly 
ſpeaking, was at firſt the Prince's Council; and in time, 
became that of the Repyblick : Which makes Cicero call it, 
The Guardian, the Defender, and Organ of the Commonwealth; 
leaving the Magiſtrates the Honour of putting their Reſolu 
tions in Execution. In ſhort, as the Magiſtrate had the Com. 
mand over the People, ſo the Senate commanded the Magi. 


Ihe Senate, ſays Polybius, had the Diſpoſal and Diſtri- . 
bution of the Publick Treaſure; the whole Revenue off 
_ « the Government was in their Power, and the orderd all 
Expences as they thought proper.” He adds „ That 
the Quæſtors, which are thought to have been at Rome, 
* and had the Office of our modern Comptrollers of the 
Treaſury, had no Power to diſpoſe of a Penny of the 
© Money in their Hands without a Warrant from the Se. 
© nate, unleſs by order of the Conſul, _ 
The Appropriation of the Publick Treaſure, was ſo ab⸗ 
ſolutely in the Senate, that the People never pretended to 
interfere in it; and it belong'd to them only to regulate all 


a 
LY 


as farm d the Publick Revenue. EO 


When ir was neceſlary to diſpatch Embaſſadors to Foreign 
Princes or Nations, or appoint Lieutenants for Generals of 
Armies, or Governors of Provinces, the Senate made choice of 
whom they thought fit to fill choſe Employmenrs. N 

It was alſo their Right to receive and give Audience to Fo- 
reign Miniſters. eee, ee 
The Honours of Triumph could not be had, bur by their 
Jo ⁵ Topo. 206 1g 
No new Religion or Worſhip could be introduc'd, till it 
ood, Pe T0900 27 VERNE CEO NID 
In a Word, the Senate was to the Republick, what the Sou! 
is to the Body : It directed 'all irs Motions, warded off all 
Dangers, and kept it in Tranquillity, by prudently preſer- 


. e o | 


There 


40 f ebe Roman Senate. 


them Reſpect. 


with greater Severity, than if he had done the ſame to 2 
common Citizen. 


no Law allow'd them that Prerogative. 


d tor; but many of them had peculiar Privileges. They 


the Senate Houſe, upon Pain of being ſeverely reprimanded. 
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All Embaſſies and Honourable Commiſſions, were gene: 
S upon the Senators, and not on the Romay 
8 nig | ts. - | _ 42 8 . f 197 es 
The Right of ſitting in the Chief Places, at Publick, Shen 
and Ceremonzes, contributed very much towards gaining i 


Whoever offended a Senator, was ſure to be puniſſid 


ö 4 - . 


Cicero, in one of his Letters to Sulpicius, gives us to know; 
Thar if a Senator had a Suit commenc'd againſt him in any 
of the Provinces, he could remove it to Rome ; which ſeems 
ro be very like our Privilege in France, granted by Letters 
of. Comurrond ̃ͤů» ; , turf FS | 

A Plebeian, had the Liberty of excepting only againſt W 
Three Judges; but a Senator, by the Law Cornelia, of which 
Hlla was the Author, might reject a greater Number. 

In the Provinces, Senators had the Right of being attend. 
ed by Lictors; which belong d ro them from Cuſtom; for 


All theſe Marks of Honour were common to every Sena. 
were diftinguiſh'd according to the Offices they had born. 

For Example; Such as had been Conſuls, were preferr'd 
to thoſe that had been only Prætors; and he who was at 
their Head, took Place of all the reſt: He was the Man, 
whoſe Nomination, as I have before obſerv'd, Romulus re- 
ſerv'd to himſelf ; and generally the moſt Ancient of all 
. ĩ io re $6 Ni Co CAL VIE! 

In after Ages, the Honour of Chief Senator, belong'd ta 
that Perſon whom the Cenſor nam'd firſt, in reading over 
the Liſt of the Senators: But he commonly gave it to an 
Old Senator, who had borfi ſome of the chief Offices, as chat 
of Conſul or Cenſor. | 


All theſe Privileges and Honours, were attended with 0 C 


Penalties, Labour, and A ha 
No Senator was permitted ro go out of the Confines of 1 


Italy, without leave, upon ſome Lawful Qccafon, 
They were every one oblig'd ro give ſtrict Arrendance in eſe; 


No 


mr * 


Win che Dignity of his Office: And ſuch as by ſquand'ring 
ay their Money, were reduc'd to Poverty, were oblig'd 
renounce and quit their Places in the Senate; and there- 
Pre, to prevent their Extravagance, they were forbidden 
© run in Debt above Two Thouſand Denarii, which makes 


che Roman Commonwealth is highly to be admir'd, for 
Wbliging the Senators to be Rich and Thrifty at the ſame: 
ime. | | | 85 
But to entitle Men to be receiv'd into this Chief Order 
F che State, other Qualifications were requiſite. 
That of being a Citizen was abſolurely neceſſary: And if 
n the Declenſion of the Commonwealth, Strangers, and 
Perhaps Slaves were admitted to be Senators, it was contra- 
to all Rule: And therefore, Hiſtory informs us, that 


mpire. | 
It was but fir, to uſe the utmoſt Precaution in advancing 
en to a Place of ſo Extenſive a Power, and Exalted Dig- 


actions, were the firſt ſtep that led ro it. 
Birth was likewiſe conſider'd, in the Choice of a Senator. 
it firſt, we ſee, the Senate was compos'd of Patricians only; 


ur afterwards, Plebeians were admitted; | becauſe the En- 


er of the State, oughr ro ſtand open to the Vertue and Me- 
ir of every Citizen. 35 nt 3 
The having well diſcharg'd any great Office in the Ma. 
iſtracy, was a fair Pretenſion to be made a Senator: A 
Man's good Conduct and Behaviour in his firſt Employ- 
nents, Boing, as it were, an Earneſt of his future Fidelity. 
They were alſo limited to a certain Age, before which, 
o one could be made a Senator: Tis not exactly known 


EATS. $5) | 


Tee State, che Conſuls and People divided that Right between 


Of "the Roman Senate. 4 
No one could attain to the Degree of a Senator, unleſs 
vas poſſeſs d of an Eſtate to a certain Value, to main- 


Wout Two Thouſand French Livres. In which, the Wiſdom, 


Wuzuſtus corrected that Abuſe, as ſoon as he came to the 


Giry ; and therefore, a Good Behaviour and Honourable 


rance into the Supream Council, and moſt Honourable Or- 


hat that Age was, but generally believed ro be Thirty 
As to the Right of chuſing Senators, Romulus Succeſſors 
eſery'd it to themſelves; and the Roman Emperors like. 
iſe, kept it in their own Hands. In the Beginning of the 


chem; 
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* Of ble Senatus-Conſulta- 
them ; the Coaſuls nominating ſo many, our of which, i. 
the People choſe ſuch as they thought beſt qualify'd to f 


ſo important an Office. Gs 
Burt after the Creation of Cenſors, who were the Refer Afte 
mers of all Orders in che State, they took upon them PRE 
alect Senators. As every Fifth Year they review'd the Hon 
whole Body of the People, they then fill'd up ſuch Vacm B) 


ores in the Senate, as had happen'd by Death, or by Remo 
of thoſe, whoſe ill Conduct render'd them unworthy of f 


eminent a Degree, 


— 
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T HE Senatys-Confultam, according to the Definition 5 
it by Fuſtinian, (g, 5. Tit. Inſt. de Jure Natur. Gent. & th 
Ev.) is a Decree of the Senate, by which any Thing is or; S 
dain'd and eſtabliſh'd. e . 8 
This Ordinance of the Senate, is ſometimes called plain 
by a Decree, or a Senatw-Conſultum indifferently ; altho hne 
ſome Authors have obferv'd, that we ought to diſtinguitiM,.;, 
theſe Words: For Senatys-Conſultum, in its proper Sig: i 
nification, is meant of thoſe Ordonnances of the Senate, which v 
_ edncern'd the Affairs of the Government; whereas a Decree _ 
of the Senate, is only an Act that regards the Intereſt offi: 
Private Perſons, and nor the Publicxk. boy 
Heſides, a Senatus Conſultum could nor be made, but by þ 


the Senate, whereas a Decree might be paſs'd by the Autho- 
rity of any other Society; and ſometimes, by that of a £ 
Magiſtrate only; as we fee, there. are Decrees of Auguri Bc 
High- Prieſts, &c. Nay the Word Decree, is often us'd in the Mg 
Law, to ſignifie the Judgment given by a Prince, with Cog- 
nizance of the Cauſe, and which had the Force of Law. 
Ihe Deſign of the Inſtitution of a Senate, being for the 
Management of Publick Buſineſs, no doubt they made at all 
times Senatw-Conſulta upon Affairs of Moment, in which the 
Sood of the State was concern'd. 1 1 


Of che Senatus⸗Conſults. i1(4½41 


Dionyſiis Halicarnaſſeus menrio | One made in the Tim 2 of 


nen, that had been Raviſh'd by the Romans. 


- 


ee After e ee: Arey Wt a Senatus Conſultum made, 
1 pur the Government of the State into the Hands of m- 
ere, during the Interregnum. eee 
en By another Senarus: Conſultum, Numa Pompiliu was cho- 


n to ſucceed Romulus ; rhe People having on that weighty 
ccaſion, referr'd the Choice to the Senate. 5 
In a Word, there have been abundance of Senatus Cynſulta 
ade, under all tbe different Governments of the Romans ; 
pw and when they aeg the Force of Laws, I ſhall here. 
ter ſer forth. Let us now ſee in what manner they were 
ade. 5 l 


ere was a fix'd Number requir'd to paſs a Lawful Senat us- 


tactly inform us. 


; 8 lumber of Senators having been greater or leſs ar different 
'* \Wimes, chat Proportion of them requiſite for paſſing a Law- 
oll Senatus-Conſultum, was likewiſe encreas'd or diminiſh'd, 
MY cording to the whole Number, ar the time of paſſing it. 5 
The Method was thus ; The Preſident of rhe Aſſembly, 
1" Wllected rhe Votes of all the Senators, and recapitulated 
Be eir Opinions, in order to Reſolve according to the Plus 
dir of Votes. FF 
ii When they divided, for the more eaſie counting the 
4) 1 ores, he order'd them ro ſeparate into Two Parties, op- 
are to each other, which he did in theſe Words, Qui hoe 
es huc tranſite; qui alia omnig, in illam partem, 
BY After they had vored, any one might rerract his Opinion, 
f if paſſing over and ranging himſelf with the contrary Party. 
The Majority: carried the Queſtion, and the Reſolution 
10 a aſs'd accordingly, bur ſometimes Variety of Opinions, oc. 
doe. fond the Determination to be put off till another Day. 
50 W When every particular Senators Opinion was ask'd, it 
tels call d Senatus-Conſultum per relationem factum. 
+ all ur in regulating ordinary Matters, the Senate gave their 
* onſent all at once, without going into Debates, or asking 


mulus, in order to end the War for reſtoring the Sabine 


It is eaſily imagin'd, that the Matters taken into Con- 
deration by the Senate, being of the higheſt Importance, 


mſultum ; but what that Number was, Hiſtorians do not 


That which ſeems moſt likely in this Caſe, is, that the, 
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44 _- Of the Senatus-Conſulta 
per diſceſſionem factum & tum ſententiam pedibus tuliſſe Self 
tores dicebantur. „„ 
Bur a Majority of the Members preſent, called diſeeſſo ; 
fententiam, was equally neceſſary to the paſſing both theſe 
kinds of Decrees. The Difference conſiſted only in debating 
or not; becauſe the Senatus Conſultum quod dicebatur fen 
per diſceſſionem, was paſs d in a Moment, as ſoon as ever j 
was propos'd, without going into the Merits of the Queſti 
on, or debating it, as they did when the Senatus. Conſul tun 
per relationem fieri dicebatur. OY bus 
As ſoon as a Senatus-Conſultum was agreed to by a Majo 
rity, one of the Clerks of the Senate, by order of the Prej 
dent, read che Reſolution aloud ; which being done, thi 
Prefident diſmiſs'd the Senate in theſe Words, Patres Con 
ſcripti, nemo vos tenet, or Nihil vos moror, Patres Conſcripti. Bu 
notwithſtanding this leave ro depart, a Chief Magiſtrati 
might detain them, if he had any other Buſineſs to com 
municate. 75 199 14 7 of 5 IH 1 . 
Concerning the Form in which the Senatus-Conſulta wer 
written, it muſt be obſerv'd, they firſt ſer down the Tiny 
and Place where every one was made; then the Names ff 
all that were preſent; after bat, a ſhort State of the Mane 
regulated and enacted by the Senate, with rhe Mapiſtrate; 
Name who mov'd the Queſtion ; and laſtly, rhe Reſolution 
of the Senate thereupon, expreſs'd by theſe Letters, d. e.r. i. 
that is, de ea re ita cenſuerunt. 5 
When the Senate recommended the Execution of any 
Thing contain'd in the Senatus Conſultum, to the Conſuls, they 
inferred theſe Words, Si ex videatur. | 3 
In a Word, moſt of the Senatus-Confulta, eſpecially thoſe 
made under the Free State, ended with theſe Words, Si qui 
buic Senatui-Conſulto interceſſerit, Senatui placere, autoritaten 
perſcribi, & de ea re ad Senatum populumque referri: Which 
/ Clauſe was us'd, becauſe of the Oppoſition frequently made 
to the Senatus Conſulta, by ſome of the Principal Magiſtrates, 
eſpecially the Tribunes of the People; who having been crea- 
ted to counter ballance the Authority of the Senate, and pre- 
ſerve the Rights of the People, often oppos'd the Reſoluti . 
ons of rhe Senate; and ſometimes, without any other View 
than to leſſen their Power, and increaſe their own, by ma: 
king themſelves more Conſiderable. „ 


Before 


of the Senatus-Conſult - 49 
Before theſe Magiſtrates were allow'd to enter into the 


Wte-Houſe, they far upon Benches over againſt the Door; 
as ſoon as the Senatus. Conſultum had paſs'd the Forms 


re approvd of, they mark'd with the Letter T. and 
en they rejected any, they wrote he Word Vero under it 3 
r were they oblig d to give any Reaſon for their Refuſal, 
I have taken notice before in the Seventh Chapter. 

On the contrary, all other Magiſtrates were oblig d to 
w Cauſe, and give Reaſons for their Oppoſition to a 


t call d together by Lawful Authority, or held in a Place 
W conſecrated by the Augurs, or upon a Day prohibited by 
Laws. And theſe Objections were to be firſt remov'd 
| 91 before they could proceed upon the Senatus- 
ſuſtum. | 
To preſerve the Remembrance of their Reſolutions, and 
Inſmit a faithful Account of their Conduct to Poſterity, 
y had a Publick Regiſter ; in which, all their Debares 
| Laws were written, not omitting thoſe that miſcarried 
che Tribunes Oppoſition. | 


* - 4, 


the Senate: Bur when it was neceſſary to come to a Re- 


a Senator: And the Senatus · Conſulta made in this manner, 


re called Tacita Senatus- Conſulta. pe SIE > | 
All the Senatus-Conſulta or Decrees of the Senate, were for 


hoſe long Time left in the Hands of the Conſuls ; but as they 
r upon them to ſuppreſs ſome, and alter others, it was 
whe dught proper to remove, and place them in the Temple 
* Ceres, under the Care of the Ædiles: Ar length they were 


ried to the Temple of Saturn, where the Governments 
dney was lodg'd, as making part of the Publick Trea- 
at F | rt oy POOL, 


ed in the Senate at the Time of their making : Thus we 
e Senatus-Conſultum Trebellianum, Pegaſianum, and orhers 
the ſame kind, NI FR 53553 


thin, it was brought out to them to examine: Such as 


atus-Conſultum : As for Inſtance, That the Senate was 


is was commonly the Buſineſs of one of the Secretaries 


tion which was to be Secret, and not divulg'd till put in 
gecution, the Office of Regiſter or Secretary, was diſchargd 


hout the Knowledge of the Officers or other Senators, 


WThey went under the Name of the Magiſtrate who pre- 


Having 
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could not be obſerv'd : In which Caſes, the Decrees of th 


of Law under the Emperor TIBERIUS ; being mal 


36 


Conſulta, I ſhall now ſpeak of their Authority, and why 


the Senate was adviſed with, but it was only for their Oj 
| till confirm'd by a Law made with the Peoples Conſen 


mant, POPULUS JUBET SENATUS AUTO 


into ſo great Danger, that immediate Help was' neceſan 
in adminiſtring which, the Solemnity of calling a Genen 


conſented. 


-rors, che Senate preſerv'd their Right of making Ordonnant 
a long Time. Tis in this Sence, and with Reference 1 


geſt. de Legibus, which has theſe Words, Non anibigitur $ 
natum Jus facerc poſſe. The Author of this Law was Ulpia 
Who lived in the Reign of Alexander Severus. Beſides ti 
Definition which Juſtinian gives of a Senatus-Conſultu 
_ (5 Tit. de Jure Natural, Gent. & Civil ;) ſhews plainly, i 

Senatus:Conſultum had the Force of Law under the Ron 
_ Emperors: Senatus-Cimſultum, (lays he) eſt quod Senatus j 
bet atque conſtituit; not conſt „ 
and a Piebiſcitum. 


Of the Sentus-Codifalts? 


Having thus ſhewn the Method in making the Sexy 


they firſt acquir'd the Force of Law, 
hey were ever in uſe, both under the Regal, and Repu 
liean Government; bur#far from having the Authority 
Law. 3 a A i F 

During the Free State, as well as the Regal Governmen 


nion; and a Senatus-Conſultum of it ſelf, was of no For 


which occaſion'd that Form ſo, much in uſe among 


the þ 


EST. 


But unforeſeen Accidents, often plung d the Governme 


Aſſembly of the People, and paſſing the Laws in Fon 


Senate had the force of Law, 'provided the People taci 


The Senatus-Conſulta began abſolutely to obtain the Fort 


at his Requeſt, and under his Authority: Therefore, 
was called Senatus-Conſultum factum ad Oratianem Principis,a 
carried a full and perfect Authority. Upon which, it is 1 
be obſerv'd, that notwithſtanding the People loſt the Pout 
of making Laws, under Tiberius and the reſt of the Em 


theſe Senatus Conſulta que fiebant ad Orationem principh, u 
are to underſtand the Decifion of the Ninth Law in the 0 


ituebat, as he defines a Li 


* Thi | 


Of the Senatus- Conſulta. 37 

Theſe Senatus-Conſulta, were a Contrivance of Tiberius; 
ho inſtead of adviſing with the People, referr'd all Mat- 
ers to the Senate; under pretence, that the Body of the 
eople were grown too numerous to aſſemble all in one 
Jace. So the Emperor, being inveſted with the Authori- 
of the People, by the Law Regia, ſummon'd the Senate 
» meet, and propos d to to them ſuch Laws'as he fad a 
gel ind ro Enact: Which Laws ſo paſs'd, had the ſame Force 
5 thoſe made in the Time of the Republick, not in reality 
oy che Power of the Senate, but in Conſequence of the 


* 
11 


ent drince's Authority. [997 | i „ | 
Vader che latter Emperors, the Senate had the Power of 
'OlWhaking Regulations at their own Pleaſure ; but it was only 


| Caſes of ſmall Moment, ſuch ſumptuary Laws, to ſup- 
me reſs Luxury in Apparel. LL. Unica Cod. de SenatusConſults.] 
But LEO the Philoſopher, by his Seventy eighth Novel, 
nen brogated the Law 1. . de Legibus, and entirely diveſted 
one Senate of the Power of making any Edits or Laws 
pf th hatev er. r 4 * 14-0 

ac Yer, tis pretended, chat the © ate in thoſe Times, 
k hen they were not permitted to make Laws themſelves, 
Fou ill preſerved the Right of examining and approving thoſs 
mai roposd by their Princes. (See L. 8. Cod. de Legibus.) To 
re, Which, the Cuſtom of Inregiſtring our King's Edict, and 
i 1 in the Parkaments, ſeems properly enough ro 
is Meter. ET | 
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FT HE Layer, Anſwers, are the Sentiments and Opin. 


Nobles, whom Romulus enjoin'd to give Advice to their Ci 


Elections of Magiſtrates ; attended him in all Publick Pn 
Occaſion. E Sie e IG SIRI 

This Relation between Patrons and Clients, was of I. 
mulus's Invention; to eſtabliſn a Fares Union among 
rhe Citizens, by a Correſpondence 


in their Addreſſes and Medals. 


them knowing in the Laws, undertook to reſolve ſuch Que 


nions publickly. LL. 2. f. 47. F. de Origine Furis.] 
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of the Lawyers Anſwers. - 


ons of thoſe, who were authoriz'd to give Anſwer up. 
on Law-Queſtions ; for which Purpoſe, there were Perſon; 
appointed under all the different Governments of Rome. 

The firſt Interpreters of the Law, were the Senators and 


ents; that is, ſuch as were put under their Protection 
The Piebeians, therefore, ſhelter'd themſelves under ſome 
Powerful Senatar, who was oblig'd, to aſſiſt them with hi 


good Advice and Credit, in the Management of their Affain t 
explain the Law, and do them all manner of good Offices. hc 
_ + - Theſe Piebeians, on their Parts, gave their Patron, unde or 
whoſe Protection they had put themſelves, their Votes, ii 


ceſſions, and engag'd in his Service, whenever there wa 


erween the Rich and 


eee 1 
The Right of interpreting the Laws, was afterwards v. 
ſted in the College of Pontiffs and Prieſts, when the Romani I 
found it proper to mix Law with Religion and holy Ceremn m 
nies: For this Reaſon, Dion. Caſſius obſerves, Auguſtus an 


ſum'd the Title of Pontifex Maximus. Nay, the ver 
Chriſtian Emperors, who abhorr'd the Pagan Ceremonies 
and Name of High-Prieſt, fuffer d themſelves to be ſty1'd 6 


All whoſe particular Application and Ability had render 
ſtions as were brought to them; but their Anſwers were d 


no great Weight in rhe Time of the Republick, nor evel 
under Auguſtus ;- altho' he allow'd them to give their Op 


dd es -— 
5 bs. ; 


— _ 


* Dion. Halicarnaſ. Lib, 2. 


1 
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In reality, chis Emperor, inſtead of authorizing every 
yer by a particular Commiſſion, to give his Opinion 


„ as tis chought, limited their Number. However, 


Wew into confiderable Credit in the Reign of Tiberius; 
o order'd, no one ſhould preſume ro give an Opinion 
vour ſo to do. 21 OTH 

Ver for all this, the Anſwers of the Lawyers had not the 
ne Force as Law: For Tiberius in his Licences ro an- 
er ſuch Queſtions as ſhould be propoſed to them, laid 


Weir Determinations: Nor was it practicable, under his 
Weign, to have given them that Authority, upon account 
W the Iwo prevailing Sects of Sabinians and Proculeians, 
ho generally gave contrary Opinions upon the ſame Que- 
Won, as ſhall be ſhewn hereafter; 8 1 
Tis likely the Lawyers Anſwers were firſt conſidered as Law, 
Wider Valentinian III. becauſe he confirm'd rhe Writings of 
Wau Ulpian, Paul Papinian, and others; and forbad the 
ages ro ſwerve, in Points of Law, from their Opinions. 


And becauſe many Inconveniencies aroſe from rhe Diffe- 
non nce of Opinions upon the ſame Queſtion, He order'd, the 
andes ſhould be govern'd by the Majority, and in caſe of 


L. Unica Cod. Theod. de reſponſ. prudent. ]]! 
The Written Opinions of the Lawyers, were grown fo Vos 


man 
ren minous, that in Fuſtinian's Time, they made no leſs 
„an Two Thouſand Books ; which render'd a perfect Knowledge 


them Impracticable : Beſides, they were ſo confus d, 
at it was very difficult for the moſt diligent Reader to 
ap any great Advantage from them. 


deri ork, to pick out and chuſe the Beft of this indigeſted Heap of 
Que yer, Writings ; which he reduc'd into a certain Order, and 

re ook away Papinian's Prerogative ; allowing all the Lawyers 
eve val Privilege, without Diſtinction. [L. 1. $. 5. G 6. Cod. 


 veters jure enucleand.] For, ſays the Emperor, Omnia no- 
othofredum ad Leg. unic. Cod. Theod, de Reſponſe prudent.) 
= Bur 


| "Of "the Linyert Anfr. 45 


Won Queſtions in Law, empower'd all by a General One, 


gave their Decifions no great Authority; but they 


Law- Matters, but ſuch as were licenſed by his Special 


W [1junction upon the Judges to regard them as Laws in 


Equality, to follow that Side to which Papinian adher d. 


Theſe Difficulties Fuſtinian remov'd, by ſetting ſome to 
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ra facimus, & ex nobi en impertitur authoritas. (Vide Jacob. 
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Opinions of the Lawyers, with That which in the Lm 
call'd, The Authority of the Interpreter. 
For the Anſwers of the Lawyers were nothing elſe, but vi 


Whereas the Interpretations of the Lawyers, ſpoken of int 


vers, having a certain Author, they are plac'd among i 


pers were not always Authentick, it muſt. be allow'd th 


to the higheſt Digniries of the Roman Empire; and ma 


4" — Are 
—_ l 
- R 


no leſs Uſeful than Curious, to be appriz'd in readin 


it ſeem'd more adviſable ro make a ſeparate. Chapter 0 
it, in which I ſhall give a brief Account of all the Lawr 
that flouriſhed in the Republick, or under the Emperors be 
fore Fuſtinian. ' RY, 


by the Lawyers who lived under the Republick, and but ver 


ſhall nor omit mentioning what is moſt. remarkable of chen 


* 


50 of the. Lawyers Anſwers. 


Bur we muſt take care not to confound theſe Anſwer; | 


Opinions of particular Men, as Papinian, Paul Ulpian, &. 


Ninth Chapter, were the Unanimous Opinion of the why 
Sociery ; or what is call 'd the Uſage of the Bar, and the Ia 
introduc'd by Practice. Wherefore, every Anſwer of the Ly 


Caſes of the written Civil Lam; whereas the Interpretati 
of, the | Lawyers, having no particular Author, makes on 
a Part of the unwritten, or what we call the Law introduc 
— . 8 

But altho' it has been ſaid, that the Anſwers of rhe Ln 


were ever in great eſteem; and thoſe that are reported | 
the Pandefs, ſufficiently ſer forth the Learning, Wiſdi 
and Eloguence of thoſe Great Men, moſt of whom were rail 


of them taken into the Emperor's Councils, to aſſiſt them wiſh a 
their Knowledge and Experience, in the Management of tif 
f foo nd non dhe, 1 

They were juſtly ſtiled Fathers of the Law, ſince by the 

Induſtry it was brought to Perfection: And for that Ra 8 


on, I look upon my ſelf oblig'd to take notice of them i 
this Hiſtory, Beſides, there are a vaſt Number of Lan 
which are not to be underſtood, without knowing the Tim 
when they were made: So that I am perſwaded, twill bf 


a Law in the Digeſt, when the Author liv'd, and bi 


Rank he held in the Roman Empire. 
But as this Detail would lead me into too large a Fiel 


And tho there are no Books remaining that were written 


few Laws in the Digeſt taken from their Writings ; yet 


CHAP, 
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n, 8 07 the moſt celebrated Roman Lawyers 


In th | [0 
WUBLIUS PAPYRIUS, was the firſt Roman, that "x 
apply'd himſelf ſeriouſly to the Study of the Law. He = 
ade a Collection of the Regal Laws, in the Reign of Tar- 3 
in the Proud, as is already obſerv . [ 
APPIUS CLAUDIUS was employ'd in digeſting 1 
e Law of the Twelve Tables; which was not finiſh'd till 304, 3 
er the Foundation of Rome, As he was an expert Lawyer, 1 
> had the greateſt Share in that excellent Work: But his 1 
lence and Injuſtice, drew upon him the Indignation of 1 
e People, which threw him into ſo deep a Melancholy, 1 
at tis generally believ d he Kill'd himſelf in Deſpair. 


APPIUS CLAUDIUS, Sirnam'd CENTIM A- 2 
s, faid to be Grandſon of the former, was likewiſe _ 
great Lawyer, and qualify'd for the higheſt Employments: 
“ RET Con 


SEMPRONIUS, a celebrated Lawyer, was deſcended | 
om the Ancient Patricians. The People gave him the 2 
irname of Wiſe 3 and conferr'd upon him the chief Em- 1 
loyments in the Government: He was Conſul in the Year | 
50, and afterwards General of the Army. 1 8 


TIB ERIUS CARUNCANIUS was the Author 
f ſeveral memorable Anſwers, but none of his Writings are | 
xtant. He was Conſul in the Year 473 : Afrer which, he 
vas High Prieſt, and the firſt of the Plebeian Order that was 
ais d to that Dignity. He was alſo Cenſor and Dictator: 
and ſo famous for his great Prudence, that his Opinion was 
ollow'd in the moſt important ' Caſes, both of Humane and 
ET POT er Tn RHO POTTY 42 
ben CUINTUS MUTIUS, was not only an able Law- 
er, but a great Politician, and well vers'd in Buſineſs. It 


as he that was ſent Embaſſador to Carthage, to offer them 
ar Choice of Peace or War. Ez Alter 


* 
1 So” Les "I 


- 
1 * -— +. as __ * — 
— N > —— p EC CS 
* 


% 
4 
F 
| 


— —— 


— „ 


—— 
. , 
ET IST TS WE 12 " 
_ 


9 


- 


1 8 1 
8 Of the moſt celebrated Roman Lawyers. 
1 wie 

| 


- After him came SEXT US. ALIUS, who was fi 


| 
| * Edile and then Conſul. He made a Book of the Elem 
ö | mM of the Law, intitled Tripartita, bacauſe it conſiſted of i 
| 
| 


v8 Law of the Twelve Tables, the Interpretations of the Lani 
1 „ A nn, Nog ene 4s 1 i 


Wl. PUBLIUS &LIUS lived about che ſame Tine 
; chat is, in 545. He was alſo Conſul. Pn 


| Scipio Naſica, Publius Attilius, Marcus Porcius Cato er 

| Marcus Manilius, flouriſh'd about the Year of Rome, 600, 
1 S CIPIO NASICA acquir'd great Reputation, iſ 
N : well by his Skill in the Laws, of which he was a peri 
10 Maſter, as his upright Conduct in the Offices of Prætor a 
14 Conſul; and the Signal Victories he got over the Enem 
1 obtain d him a Decree for a Triumph. He was Sirnan 
. _ OPTIMUS by the Senate; who allow'd him a Hou 
== in the Holy Street ar the Expence of the Publick, that th 
1 - might adviſe with him more conveniently, | 


_ PUBLIUS ATTILIUS,' was of the Family of 4M 
= tilius Regulus, who choſe rather to undergo the Cruel To 
N maments with which the Enemy threatned him, than break lh 
Wi Word. This Attilius the Lawyer, was the firſt that had i 
| Title of Prudent given him by the People, 


Ill b MARCUS PORCIUS CATO compos'd ſever J 
11 Law Books; "ris of him probably that Paulus ſpeaks in tit 


. Law 4. 9. Cato. ff. de verb. oblig. He is ſuppos'd to be i 
| ili Author of rhe Regula Catoniana, treated of in the Seven 
WH Title ofthe Thirty fourth Book of the Digeſt. 


MARCUS MANILIUS, according to Ciceros 4 
count, was a very great Lawyer, (Lib. de CJar. Orator) 
lf any one ſhould ask me, ſays he) who deſerv'd ti 
Name of a Lawyer; I would anſwer, twas that Man wil 
(had a perfect Knowledge of the Laws and Cuſtoms of tie 
Place where he profeſſes it; and knew how to put it i 
Practice: And if I muſt produce Examples, I woull 
tt name Sextus Ælius, Marcus Manilius and Publius Muciw. 


1 FP Publius Mucius and Brutus, fouriſh'd about the Year 0 
1 Rome 630; and Publius Rutiligg about 640, III 


— 
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WThis PUBLIUS MUCIUS, of whom Cicero ſpeaks 
e Paſſage before cited, compos d Ten Books upon Law - 
iects. He was deſcended from the famous Mucius Sce- 
„ ſo renown d in Hiſtory, ' 1 | 


WRUTUS, equally a for his Atos, and 
rb, made Seven Books upon the Law. 


# bPUBLIUS RUTILIUS RUFUS, wha came 
Wer him, was firſt Tribune of the People, then Conſul, in the 
ar 648; and afterwards Proconſul of Aſia. His Anceſtors 
„ been both Cenſors and Conſuls. All that is related of 
rem, is, thar he was in high Eſteem with Auguſtus, who 
ported all his own Notions, with the Wente of hin 
em s bat Langer. r | | 

am £ 4 WES © 5 | 

lou owards the. ins: 6 50; Paulus — Quintus Tubero, 
te Pompeius, Cœlius Antipater, Lucius Craſſus and Cinis 

W/cins Scævola appear d. 
PAULUS: VIRGINIUS, who was of a very anci- 


\ 


f / g kam ialen Family, made ſeveral Law: Books, which are loſt. 
Toll 

K UIN TUS TUBERO was a Seoick, and a ood 
d tit | me” CA FL 


| cirhg the Great e He is mightily commenged by 
ero | 


ven 08 LI 8 A AN TIP AT ER | applied himſelf more 


che Art of Speaking than the Knowledge of the Law; there- 
e, all that Pomponius ſays of him, 111 2. 6. 40. F. de Orig. 


it Mt Writers of his 8 


woll 2 . 
CIs, * e ; 9 
In Brute, © : 
ar M Lib, 10, Inſſit. cap. T9 E | 
Rs 
2 


PUB: 


SEXTUS POMPEIU 8, was apts by the Father's 


r. ) is, that he was an Hiſtorian. However, He was an 
le Lawyer; and Cicero gives him that Character, in the 
ace before quoted. Quintilian t ſays, He was a Man of 
eat Parts; chat his Diſcourſe was ſolid, pure, correct, 
of rieMrerraining and very lively; and chat he was one * rhe | 
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54 Of the moſt celebrated, Roman Lawyers. 
PUBLIUS: CRASSUS, Brother to Publiur Ma 
was Queſter, Ædile, and afterwards Conſul, and High. Pri 
the ſame time. He was reckon'd an Able and Eloqy 


Lawyer. 


QUINTUS MUCIUS SCAVOLA, Sa | 

Publius, was Tribune of the People, Conſul, and High- if 
He had the Art of expreſſing a great deal in a few Wor 
and was always a cloſe Reaſoner. He was Maſter 
pure, and very florid Style; and his Thoughts, tho Subliy 
were no leſs Subſtantial. - There is reaſon to believe, 
tis of him Cicero ſpeaks, when he ſays, * That Qui 
Mucius was the moſt Eloquent among all the Lawyers, a 
the beſt Lawyer among the Men of Eloquence. Hem 
priz'd the whole Law in Eighteen Books; and was rhe was 
thor of the Cautio Muciana, which provides, That if « l. 
has 4 Legacy left him, upon Condition of abſtaining from iu 
tain Act as long as he lives, he might require the Deliver 
the ſaid Legacy, if he would engage to ſurrender it in cl 
not performing the Will of the Teſtator. But his Merit, gr 
as it was, could not protect him from the Fury of ul 
Wicked: He was Murther'd in the Temple of Veſts, 
the Year 672, by one Simbria, employ'd by the Preorl 
maſippis; and "tis reported that the Aſſaſſin ſhould ſay, 
was Criminal, becauſe he was too Honeſt." (© 


About the Year 680, Aquilius Galus, Balbus Luciliu, i 


tus Papyrius, and Gaius Fuventius appear'd upon the Stag Wcte 
 AQUILIUS GALLUS was A very Popular M Ha 
Whilſt he was Tribune, he got the Lam Aquilig enact 
which is ſpoken of in the Third Title of the Fourth Book 
the Inſtitutes, He was Prætor with Cicero, who contrad vin 
a cloſe Friendſhip with him, He was a Ruigbt, and d Ol 
Noble Family; for ſeveral of his Anceſtors had been WW AL 
bunes, Conſuls and Ambaſſadors, He was look'd upon to AI 
ſo-Learned and Honeſt a Man, that the Prætors would oil La 
Depute him to give final Judgments in Private Cauſes ; Bu 
his Vote was of great Authority in eſtabliſhing Ia! 
He was Author of the Novation per ftipulationem Aquiliand p 
ar 


and ſetrled the Cuſtom of inſtituting or appointing poſt 
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of the moſt celebrated Roman Lawyers. 55 
ous Grandchildren to be Heirs, upon which we have the 
Famous Law Gallus, 28 ff. de Liber. & Poſthum, 


BALBUS LUC ILIUS was a conſiderable Lanyer; 
and admir'd both for his Eloquence and Learning. 


SEXTUS PAPYRIUS, the Offspring of an Ancient 
and Illuſtrious Family, taught Serviu the Elements of the 
Ew; of which he makes grateful Acknowledgment in his 

orks, and thereby has preſerved his Memory. «ot 


Leen! F;; e 


SERVIUS SULPICIUs, Son of a Roman Knight, 
was the Deſcendant of one of the. moſt Ancient Families of 
Rome. He was the firſt Orator of his Time except Cicero. 
After Quintus Mucius had reproach'd and advis'd him, he 
applied himſelf ſo diligently to his Studies, that he became 
a moſt admirable Lawyer. He compos'd ſeveral Books, 
wherein he reduc'd the Science of Law to an Art; which be- 

fore was confuſedly taught by others, without Order or Me- 
tod. After he had diſchargd the Pretor's Office, che Re- 
publick, being without Conſuls, and fallen into great Diſor- 
der; by Authority of the Senate, the Government was put 
into his Hands. After that, he was. made Conſul, then . Go- 
vernor of Greece; in all which Employments he acquirred 
himſelf ſo well, that dying npon an Embaſſy, the People ere- 
ed a Statue in honour of him, in the Place of Publick 


- Pomponius (Leg. 2. $. 44. F. de origine jurs) ſays, that Ser- 
vius Seien 255 480 Vas GAIUS, AULUS 
OFILIUS, TITUS CESIUS, AUFIDIUS TUCCA, 
AUFIDIUS NAMUSA, FLAVIUS PRISCUS, GAIUS 
ATEIUS, PACUVIUS, LABEO ANTISTIUS, CINNA, 
Labeo's Father, and PUBLIUS GELLIUS for his Scholars: 
But Cujacius ſays, that the putting Gaius into this Liſt, is 
a Miſtake of Pomponius, and that he ought to be ſtruck our. 
All rheſe lived under the Emperors Julius and Auguſtus Cæ- 
ſar: Eight of them left ſome of their Works behind them; 
our of which Aufidius * made a Body of Law, 1 1 
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56 Of the moſt celebrated Roman Lawyers. 
ded into Fifty Books. The moſt celebrated amongft then 
were Alfenus Varus, who was Conſul, and wrote Forty Volume 

upon the Law; and Aulus Ofilius a Roman Knight, and 5. 
kus Cæſar's boſom-Friend, # 5 ons 

Beſides ſeveral Books which he wrote upon the nicek 

Points of Law, he reduc'd all the Prætor's Edicts, of which 

Servius had publiſh'd too ſhorr an Extract, into one Volume 


There were many other Lawyers, who lived and were 
eminent about the ſame Time, as Trebatius, Aulus Cafcelliu, 
Quintus Ælius Tubero, Ateius Capito, and Antiſtius Labeo. 
ITITREBBATIUS was Diſciple to Cornelius Maximus; 
3» he Jabour'd hard at the Law, and 'twas at his Inftigario 
| that Auguſtus, who eſteem'd him very much, introduc'd the 
Uſe of Codicils, He had been Baniſh'd for fiding with Pn 
pey; but Cicero, who loy'd him, got him leave from Ceſa 
do return home, whom he afterwards ſerved in Quality o 
a Counſellor ; and was offer'd by him to be made a M3l:zay 
Tribune, and to have a Diſpenſation from attending the Arm; 
which could not be an agreeable Life, to a Man that by 


choice had preferr'd the Gown ro the Sword. | 


 AULUS CASCELLIUS, who was a Knight, di 
 - Riinguiſh'd himſelf by his Knowledge, both in the Law, ant 
1 all kinds of polite Learning. Trebatius was deeper chan Cu 
cellius, but in 1 51 he out- did Trebatius, and O filiu 
excelld them both, as Pomponius relates, (L. 2. $. 45. f 
de orig. juris.) Antonius Anguſtinus and Cujacius remark, chat 


— 


ought not to be read as it is, but thus, fuit Aulus Caſcelliu 
| Quinti Mucii Voluftj audif uur. 
I his Caſcellius was contented with the Quæſtorſpip, and 
pefus d to accept of any higher Office, altho' Auguſtus mad 
Tam: in Offer of rhe Conſulſhip. There is only One of hit 
| Books remaining, entitled Benediforum, © 
' © Altho? in the Law, Pomponius ſpeaks of  Voluſius only 
by the Bye, as having been Caſcelliuss Maſter, yet it 
appears, he wrote upon the Law; and Cujacius, in his Notes 
upon L.21. f. 2. ff. de annuis Legatis, ſpeaks very advantage 


k 
* 
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adyiſes all Beginners to read it, before they enter upon the 
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there is a Faulrin the Beginning of this Paragraph, which 


opfly of a Treatiſe written by him upon the 48; and 


Q 
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O ELIUS TUBER O, who follow d Offiiue, was 
f an Ancient Family. After having run yhro' the Study 
f Rhetorick ,, and paſs d to that of the Law, he wrote ſeve« 


; WK! Books of Law; bur the antiquated Style they are in, 
ares chem very diſagreeable to the Reader. 
3 1 f . 


ATTEIUS-CAPITO, oOffiliu's Scholar, underſtood 
e Publick and Private Law perfectly well. He was Conſul 
the Year of Rome, 746. He wrote Commentaries upon 
e Law of the Twelve Tables; Seven Books of the Sacerdotal 
;bts, One of che Sengtorian Office, and a Commentary upon 
ublick, Fudgments. : N 


AN TISTIUS LABEO; was of a Noble Family; 


Me 

ond Son of that Labeo, who was Servius Sulpicius's Diſciple. 
of MW his Labeo the Son, was educated in the Law by Trebatius ; 
e had alſo many Law-Leſſons from others. Thar he might | 
ly himſelf wholly and ſolely ro the Study of the Law, 
br We refus'd ro be made Conſul, being offer'd it by Auguſtus, 


le ſpent Six Months of the Year, in converſing with Lear 
ed Men, and the other Six in writing of Books. He 


di: ade a Commentary upon the Law of the Twelve Tables; 
u birty-Books ad Edictum Pretoris peregrini ; ſome upon the 

„ Prætoris Urbani, and Eight Books Pithanon, that is, cre- 
inn ibilium or veriſimilium Wn | | | 


As to theſe Two laſt Lawyers, tis to be obſerv'd, they 
ha ere Authors of Two different Sects: For Ateius Capito, 
ich Wicking cloſely to the common Method, went on ſtill as he 
as taught, without altering a Tittle; whereas Labeo, re- 
ing much on his own judgment and Knowledge, inno- 
ared and chang'd many Things, which Diviſion was much 
dened by Two Lawyers that ſucceeded them, as will be 

en hereatfrep. oo EO e I 


Under Tiberius, Claudius, Nero, and Veſpaſian, there ap- _ 


t it Hard Cocceius Nerva, Maſurius Sabinus, C. Caſſius Longinus, 


roculus, and Nervs the Son. 


1 AG Wa 


b See dun Gel, Book 13+ Cap. 1e 
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58 Of the nuſt celebrated Roman Lawyers) 


-COCCEIUS' NERV A, who was a very Eminel 
1 awyer, embrac d A 8 Party, and: Was in great F avou 1 
__ lern. b: 


MASURIU 8 SABINUS,- Was a | Rein Knigh i! 
and at length made a Senator. Among the reſt of his Work 2 
he compos'd Twelve Books calbd Memorabilia, Three ca 

mentaries de Indigenis, and One Book de Furtis. May z 

Places of the Digeſt are taken from his Works. He was uM 

F grear Credit with Tiberius. He lifted himſelf in Ateius iM 
pito's Party, which from thence was * che Sabinian Sed 


C AIU 5 CAS SIUS LO NGINUS S „ 
inus. He was Conſul with Quirinus under Tiberius, in u 
Lear of Rome, 764; and Governor of Syria, under Claudi 
in 782, according to Tacitus, Annal. 12. The high eſte 
he was in, as an excellent Lawyer, was the Reaſon that . 
Party he eſpous'd'/was call'd the Caſſ dan Sect, as the other half ; 

the Name of the Sabinian. 1 


5 R OCULU 8 ſeconded Neroa. His profound Lei 
ning and Skill in the Laws, got him great Reputation unt 
f. PVeſpaſian. He adher'd/ to Labeo's Party, which _—__ I 
5 went by the Name of the Proculeian Seck. 3 j 


| | NERVA the gen was in dla" at the fan's Tim! 3 
= He follow'd his Father in embracing Labeo's Party. " 
has left ſeveral Books de »ſu capionibus. If we may beliel 
Ulpian, he was fo great and early a Proficient in the Ln 
that he KEW d Queſtions publickly at the A ge of Seventet 


lice was at the fine Time N Cass10 


Er 

2 15 10 NGINUS, of the Order of Knighthood, who u 
Pretor: We find ef Gow in the Digeſt taken from re 
* ritings. 8 | in 

or 
CEALEUS SABINUS, _ e n wn be 

Ho Favourite of Veſpaſian's, He ſucceeded Caſſius Longinus, u F 
was of the ſame Sect. He wrote a Book n wy Edia "if 
che Æailes Curules. | R 


t 
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: Of the ma celebr ated Roman Lawyers, ; 59 


N pEGA sus, 5 lived alſo in Veſpa an's Time, was 
W Conſul, and Governor of Rome. Fuvenal: calls him the Beſt 


WT and moſt Sacred Interpreter of the Laws, He was Author 
of the Senatus-Conſultum which goes by his Name, and is 

BS fpoken of in the Inſtzrutes, under the Title de Fidei Commiſſar. 
bereditatib. He ſucceeded Proculus; and the Proculeian Sect, 
m which he 3 was afterwards call d by his Name, the 


Under Traj jan; Adrian; and Antoninus Pius, there appear'd 


WY Favolenus Priſcus, Celſus, the Father and Son, Neratius Priſ- 
cu, Alburnus Valens, Tuſcianus, Saldius Jullanus. | 

= JAVOLENUS PRISCUS, ſucceeded Cæleus Sabi. 
ni; He was Salvius Fulianus's Maſter, as appears by the 
1 Law 5. F. de nit. vindict. 


CELSU $ the Faiher, was very mak eſteem'd 5 the 


3 Emperor Trajan, and a Member of Adrian's Council: He 
q ne Pegel us, whoſe Sect he follow'd. 
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- CELS US the Son ſucceeded his Father, and adher'd 


} to the ſame Sect: He was rwice Conſul, and left many 
| e of Law behind him, 


NERATIUS PRISCUS follow'd the ſame- Seck; 


1 chat is, the Proculeian : He was Conſul. He made Mal 


ny Books ; ; among which, the moſt valuable are, the 
Fifteen concerning the Rules of Law. 


ALBURNUS VALENS, TUSCIANUS, and | 
SALVIUS JULIANUS, ſucceeded Favolenus, and 


embrac d the oppoſite, that is, the Sabinian Sect, 


Valens wrote Seven Books upon Fiduciary Truſts, We 


read nothing of Tuſcianus, in any of our Books; which has 
induc'd ſome to think, that in the Law 2. H. alt. 'in fine ff. de 
orig. jurs, inſtead of Tuſcianus, ir ought to be Fuſcianys ; 


becauſe there is a Conſtitution of Antoninus Pius, directed to 


Fuſcianus, i in the Lap 7. ff. de Legat. præſt and. 


Saloius Fulianus, Diſciple to Favolenus, was Governor of 
Rome, and twice Conſul. Whilſt he commanded in Aquitain, 
the Kperor Adrian wrote do him. Faftimian calls him -; 

excel. 
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60 Of the moſt celebrated Roman Lawyers, 
excellent Lawyer, He was the Compoſer of the Perpetud 
Edict, whoſe Deciſions were of ſo much weight; to which 
he added a Clauſe in favour of the Children of an Emanci. 
ated Son, to entitle them to a Part of their Grandfuther; 
ſtare, in Conjunction with their Father. The Pleaſure he 
profeſs d to take in Studying, and his great Deſire to Learn, 
can never enough be commended: For he us'd to ſay, Efi 
alterum pedem in Sepulchro haberem adhuc tamen addiſcere vellen. 
Having thus finiſh'd the Account of all the Lawyers menti. 
ond by Pomponius; let us now take a View of thoſe he ha 
ſaid nothing of, and whoſe Writings have contributed 
to the Compoſition of the Digeſt. Firſt, let us obſerve, that 
the greateſt Number of them never made themſelves. Par. rh 
ties to either of the Two Sects before mention d; but formd MW 
cheir Deciſions according to the Rules of Fuſtice and Equity. 


Of theſe Lawyers not mention'd by Pomponius, there were 
Two who flouriſh'd in the Reign of the Emperor Adrian, 
Tertullianus and Aﬀricanus. - a tus AO l 
 TERTULLIANUS, who was Conſul under the Em: 
peror Adrian, made Four Books of Queſtions, and One d 
 Caſtrenſi peculio. He was Author of the Senat us-Conſultum 
_ which bears his Name, and is ſpoken of in the Third Title 

of the Third Book of the Inſtitutes. , Cujacius pretends He 
wrote upon Religion; for which Opinion he quotes Euſebius 
who ſays, that Tertullian the Divine was alſo a Lawyer: But 
others think they were different Perſons of che ſame Name. 


AF FRICANUsS lived alſo in Adrian's Time, and 
was Scholar to Salvius Julianus. Tis he that Aulius Gellius 
ſpeaks of, under the Name of Sextus Cæcilius. Cujacius, in 
the Beginning of his Commentaries upon the Treatiſes writ- 
ren by this Author, confirms it, and blames thoſe who have 
aſſerted that he lived in Papinian's Time, and was his Diſ. 
ciple: However that be, tis certain Africanus was the moſt 
jntricate and unintelligible Author of all the Roman Lawyers; 
and no Commentator of leſs Learning and Penetration chan 
Cujacius, could ever have explaind his meaning. 


MARCEL LU 8˖, who was one of the Council to An. 
© Foninus Pius, left ſeveral Books of Lam, Which are ſo many 


Proots of his great Learning. Fr 
n - CEREl 


CEREIDIUS or SERVIDIUS ScEVOLA, 

Pho liv'd under Antoninus, Sirnam'd the Philoſopher, reduc'd 

War Emperor's Edicts into Writing. He was Septimius Seve · 

s Maſter. "Tis remark'd of him, that he took more 

ains to reſolve the Difficulties of any Queſtion put to him, 
Wan any of the Lamers. VV 


GAIUs, one of che moſt celebrated Lawyers that Rome 
rer bred, made abundance of Books which help'd to com- 
Poſe 4 He flouriſh'd under the Emperors Antoni- 
Wu; Pius and Marcus Aurelius, as Oiſelius proves in his Preface 
Wo that Lawyer's Inſtitutes. So that ſuppoſing there had been 
© Lawyer of that Name in the Time of the Republick, as 
Pomponius mentions, it muſt have been another Man. There 
no notice taken in Hiſtory what Offices he paſs'd through, 
Por of any other Circumſtance of his Life; but his Learned 
Writings ſufficiently proclaim his Praiſe. 26 


| PAPIN IA N, who ſtudy'd under Scevola, was Maſter 


ae WF Requeſts, Treaſurer, and Captain of the Guard to Septimius 
n Severus, by whom he was highly eſteem'd. He was called 

K he Aflum of Right and Treaſure of the Laws : He was the 

g e 


oſt Ingenious and Learned of all the Fraternity: There- 
Fore Cujacius, who was better able than any Man to diſcover 
his Excellencies, ſays in his Epiſtle Dedicatory to the Theodo- 
Pan Code, That there never was ſo great a Lawyer before, 
nor ever will be after him.“ 3 
Antiquity alſo ſpeaks of his ſublime Genius, in the high- 
eſt Terms of Commendation: And the Honour conferr'd 
upon him by Valentinian III. who order'd, that in cafe of 
an Equality of Opinions, Papinian's ſhould turn the Scale; 
lufficiently reaches us, how great a Veneration we ought to 
ave wor ks Memory. 4 1 1 ER 
The Exactneſ and Pexfection which are in his Writings, 
nd the great Abundance of them, would induce one to think, 
We exceeded the ordinary Term of Human Life: Yer, tis 
agreed by all Hiſtorians,” that He was not Eight and Thirty 
when he was taken off by a Violent Death; which cane 
not be imputed to any other Cauſe than his Virtue, and the 
Cruelty of him who commanded it, e 


Alter 
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61 Of the noſt celebrated Roman Lawyers: 


of the Chriſtians, very much eclipſe the Glory of his M 
of Chriſt 226. | Ns OL 
__ JULIUS PAULUS, Papiniar's Scholar, was Prete(iſ 


: good Poet: Aulus Gellius ſays thus of him, Poeta vir bon; 


was one of the Council to Alexander Severus. He applyilif 


among the reſt, that de Origine Furis, ff. 2. 
HERENNIUS MODESTINUS, was bie 


Scholar, or, as ſome ſay, Papinian's : He was a perfet 
| Maſter of the Beauties of the Greek and Latin Tongue 
Under Alexander Severus, who made him one of his Coun 


a 3 


Ls 
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After Caligula had murther d his Brother, he would feigi | 


| have perſwaded Papinian to juſtifie the Fact to the Send 4 v.35 


and People; but he anſwer'd, *rwas much eafier to comm; 


Parricide, than to juſtifie it: Which drew upon him «LM 


Emperor's Reſentment, who order'd him to be Beheaded, Ml 


ULPIAN was at firſt Tutor to Alexander Severus, after 
wards his Secretary, and much favour'd by him. Havinl 
been of the Council of State, his Merit quickly rais'd him 
the Office of Captain of the Guard, which was the moſt coli 


fiderable of all the Empire. We have many of his Law: fi 
the Digeſ and ſeveral Fragments, which are great Hely LI 


towards underſtanding the Law. All his Remains ſufficiently 
ſhew, how greatly he had diſtingutſh'd himſelf in rhe Sciem 
of the Laws. Many of the Emperors give him the highelliM 
Commendations, as well as Juſtinian, who in ſeveral Placa 


| ſpeaks of his ſublime Genius. But his over-grear Attac 


ment to the Pagan Superſtitions, and his ſevere Perſecurialf 


mory. He was Riltd by the Prætorian Guards, in the Ver 1 


Conſul, and Captain of the Guards, to all which he attaini r 
by his fingular Merit: He lived in the Reign of Alexand © 
Severus. His Statue is to be ſeen at Padua, where he wall 


born. No Lawyer has wrote ſo much as he; his Stile ME 
clear, and bis Determinations Judicious. Some will hav 


it, that he was not only an excellent Lawyer, bur a ven 


Y rerum literarumque veterum impensè doctus. Lib.19. Cap.. 


POMPONIUS, who was brought up under Papinia 8” 


himſelf cloſely ro the Study of the Law, in which he had g 
good Succeſs. We have many of his Laws in the Digeſ 


ſellon 


„ 


1 


4144 „ 
of the moſt celebrated Roman Lawyers. 63 
Wl ors; he was rais'd to be Conſul with Probus, in the Year 
s; and was afrerwards nominated for Tutor to the young 
Wince, Maximianus. He made ſeveral Books of Law; 
Nong the reſl Two Greek ones, of the Excuſes of Tutors. 
here is nothing remarkable in Hiſtory of ſeveral other 
oyers, whoſe Laws are to be ſeen inthe Digeſt ; therefore 
mall only ſer down their Names, after having firſt ac- 
ainted the Reader, that moſt of them liv'd under the 
B::onimuss, and their Succeſſors. Cs” 


uch as TARUNTIUS PATERNUS, ZMILIUS MA- 

r, TERENTIUS CLEMENS, ARIUS MEXANDER; 
MS URELIUS ARCADIUS, LICINIUS RUFINUS, PAPY- 
is JUSTUS, PUBLIUS FURIUS ANTHIANUS, MA- 


IMUS HERMOGENIANUS, FLORENTINUS, CLAU- 
1US TRYPHONINUS, CALISTRATUS, VEN ULEIUS 
WATURNINUS, JULIUS MAURICIANUS , JULIUS 
BQUILIUS, and ZLIUS GALLUS: 


Having thus given an Account of all the Lawyers, 
hoſe Writings have contributed to the Compoſition of the 
Pigeſt, Ichink Tonghr to ſay ſomething of TRIBONIAN, 
. — was particularly commiſſion d, to reduce them into 
rde. A . 54 Ke. 

He was accounted one of the Brighteſt and moſt Skilful 
yer, of his Time; and to have had an univerſal Know- 
Wedge of all Sciences. His great Parts quickly rais'd him to 
Ihe higheſt Preferments, and won him the Eſteem and 
Tonfidence of Fuſtinian. It was by his Advice, the Empe- 
Wor undertook the Abridgment of the Civil Law, which till 
When lay diſpers'd in an infinite Number of Books. And 
Ihe Emperor's Succeſs in that great Undertaking, was intire- 
Wy owing to his Care and Labour. 


10 S Tribonzan was not only a Man of a ſweer and complaiſant 

y Nemper, but of ſtrict Morals ; and his Life had been a 

ef Fompleat Pattern of Virtue, had ir nor been for his too great 
j 


Wove of Riches ; which has made many of his Laws ſuſpected 
pf Self-Intereſt ; and 'ris pretended, that Money has often 
made changes in the Laws of which he was the Author: 


4 Fruditus erat admodum & indefeſſus fed habendi cupidior. 
* Puidas would have him paſs for an Atheiſt and nauſeous 
ws: Pcophant, whoſe only View was to govern the Empire, un- 


der 


ter the Author's Name, the Papyrian Civil Law, as I have 


the chief Cities of Greece were added: And out of them, 


* . 
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64 Of the Law-Books before Juſtinian's Time. 
der Jiiſtinian's Name and Authority. But Procopius, a Grat 
and Coremporary Author, ſpeaks of him in a quite differem 
Strain, which ſeems to come nearer the Truth. © | : 
Tribonian was Maſter of the Houſhold ; the Emperor Juli 
nian, in his Preface to the Inſtitutes, ſpeaks of him in theſe 
Terms; Triboniano viro magnifico magiſtro & exqueſtore [ati 
palatii, noſtri & Ex Conſule. (See my Explanation of the 


Word Exqueſtor in this Paſſage.) e é Bf F 
. - Hitherto I have treated of the moſt remarkable Thing WW: 22 
in the ſeveral Roman Laws. I am now to give an Account m. 
of the chief Compilations of them, before Juſtinian s Time; 
after which, I ſhall ſpeak of thoſe made by his Order. \ 

— | 1 | EYE: 222th | | 15 oll. 

CHAP. XVII. Nat 

Of the Law-Books before Juſtinian's Time: MW 

raw. e 8 $22 IS « 

As ſoon as there were any Laws eſtabliſh'd at Rome; car! z 

41 was taken to collect and reduce them to Order; the WF T 

Chief of which 1 ſhall give an Account of in this Place: Who 7 

Becauſe it will very much help towards underſtanding ſe. Coll 
veral Paſſages, wherein they are mention d in our Books. 


Under the Regal Government, they had Two Principal 
Compilations. PE er og 

The Firſt conſiſted of the Laws made by Numa Pompilius, 
relating chiefly ro Religion and Divine Worſhip : Theſe Ancut 
Martius took out of the Pontiff's Regiſters, put them into 

Order, and then hung them up in the Publick Places. 

Ihe Second was that of the Regal Laws, made by Pap. 
- -rius, in the Time of Tarquin the Proud: This was called af. 


obſerv'd before. During the Republican Government, al 
that remain d in uſe of the Regal Laws, was collected with 
gteat Exactneſs; to which the moſt Wholeſome Laws of 


the whole Body of the Roman Law, contained in the Twelve 
Tables before ſpoken of, Was taken. | Fe | 


TS. 
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| Of the Law-Books before Juſtinian's Time. 65 
After the Law of the Twelve Tables, the Lawyers compos'd 
Wcertain Forms for regulating che Acts and Proceedings of 
Wc Court: Of theſe Appius Claudius made an exact Colle- 


Let us now ſee what Compilations of Law, were made 


8 Firſt then, In Julius Cæſars Time, Ofilius the Lawyer un- 
Werrook a Compilation of the Pretors Edits, which a long 
Wine after were made into a Perpetual one, by Julianus, at 
Ihe command of the Emperor Adrian. 

Whilſt Conſtantine the Great Reigu d, Gregorius and Her- 


4 


openius, both excellent Lawyers, undertook each of them to 


0 Diocleſian; which Two Books were call'd by their 
Names, the Gregorian and Hermogenian Code. 3 
About One Hundred and twenty Years after this, Theodo- 
Ws the Dunger order'd a Collection to be made of the Con- 
Pitutions of the Chriſtian Emperors, from Conſtantine's to 
his own Time. He made alſo another Cide, divided into 
Seventeen Books ; which was pub!iſh'd in the Tear of Chriſt 
38, and called the Theodoſian Code. 7 0 
Thus rhe Conſtitutions of the Roman Emperors, from Adrian 
to Theodoſius the Tounger, wete comprehended in theſe Three 
alle ons: „ Fo 


- 


Jome Fragments, which Cujacius has plac'd at the End of the 
LTheodoſian Code. 3 EST | ; 


n This laſt Code, publiſh'd under the Name and by che Au- 
cur Whority of Theodoſius the Younger, was receiv'd arid follow'd, 
neo 33 


ill it was ſuppreſsd by Fuſtinian's Order. 


. 


dus Points of Law, by ſeveral Emperors from Conſtantine the 


ave W-reat to Theodoſius the 77 ounger : Beſides thele Deciſions, which 
1 ire for the moſt part Edits or Reſcriprs, given by thoſe 
01 


Princes to Magiſtrates who deſir'd their Advice; there are 


Which depended on the Empire. 


ion, which his Secretary ſtole from him, and publiſh'd as 
' WK foreſaid. - . . | 2 


From the Time of Julius Ceſar to Fuſtinian's, 4 1 


Tollect the Conſtitutions of the Pagan Emperors, from Adrian 


$ ET n 93 ( * 1 Re 1 7 A |; * . 
All that remains of the Two firſt of theſe Books, are 


Iris a Work not altogether unworthy the Obſervation _ 
he Learned, as containing the Deciſions made upon vari- 


of any Harangues poken in the Senate, Ordinances concerning 
em, heir Proceedings, Deliberations of the Emperors Councils, 


and Orders hereupon, ſent to the Depuries in thoſe Provinces | 
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66 Of the Law-Books before Juſtinian's Time: 


bring a Work undertaken by his Orders, to a happy Condulfi 


as the Empire obey'd Two Princes, whoſe Wills were ine 


remporaries or that have written fince ; their Names au 


Prolegomena, at the Beginning of his Commentaries upon thi 


of theſe Three Codes, and eſpecially the Theodoſtan, to forn 
a New Body of Roman Law, which he publiſh'd Fwenty 


of his Biſhops and Nobles. 


in France. I on, ge i apobtghng $6. lay Proe of 
It were to be wiſhed that Amien had contented himſe 


Code, without altering the Texts which he has taken u 
make his Collection; but he has done quite otherwiſe, and 


aher d, others he has abridg d, and to others added his ow 


So that it was no ſooner finiſh'd, than publiſh'd and u 
ceiv'd, both in the Eaſt and Weſtern Empire. The firſt Nv 
which is at the Head of this Code, ſnews that the Emperyl 
employ'd all his Authority, and how deſirous he was u 
Gon. e pts 9 97 
Vialentinian the Third, who govern'd in the Weſt, ſoy 
adopted this Code, which his Father-in-Law Theodoſtus hat 
order'd to be made, for the Advancement of rhe Law. Beſidg 
this Confideration of Alliance, and other Reaſons he had i 
reſpect Theodoſius, by whoſe Choice he was made Ceſar, and 
Heir to the Empire, there was another Motive which in 
duc'd Valentinian to make this Cide the Law of his Domi. 
ons, which he himſelf ſets forth in one of his Novels; viz. Tha 


parable, ſo there oughr likewiſe to be an exact Uniformiy 
BE TT FEE a re ns 
If there be any that will diſpure the Authority of the 
Theodoſian Code in the Weſt, it would be an eafie. Matter u 
refute them by the Evidence of ſeveral Authors, either C4 


Quotations are to be found in the Learned Gothofredas 


Collection of rhe Imperial Conſtiturions.. . 
Sometime after the Theodoſian Code appear d, about ti 
Year 506; Alarick the Second, King of the Goths, made ul: 


three Years before Fuſtinian's, Code came out, by the Advic 
This was compos'd by Amien, Refrendary to Alarick, u 
Officer anſwerable to our Modern Chancellor; and pub 
liſh'd under the Name of the Theodoſian Code; of which 
roperly ſpeaking, it was an Abridgment: This Code wi 
for a long time, all the Roman Law that was known or uſel 


with making choice only of what was moſt uſeful in thi 


very likely with a View of pleaſing Alarick; Some he hi 


Inter 
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* 


terpretations; but one cannot avoid diſtinguiſhing his Lan- 


* | zuage, Which is not like the Latin of the Text of the M- 
n Law, bur the Language of a Chantellor of a Higotbbz-. 


Wing: However, in Conſidetation of what is taken our of 
Whe Ancient Law, his Work is not totally to be rejected: 


beodoſidn Code, but generally the Roman Law: And it is 
Wuoted by that Name in the Capitylars of our Kings, in Mar- 
us, in the Laws of the Burgundians and Ripuarians. 

The Book called Furiſprudentia Vetus anti Fuſtiniahea cum 
otis Schultingii, has this whole Collection in it; and ſeveral 
ragments of the Ancient Lawyers ; it was printed at Ley- 
Ss, irs Large Quarro,  in.the Year 19177. 
Having given this brief Account, of the ſeveral Collecti- 
Proceed to ſpeak of thoſe made by that Emperor's Order; 
Ind which form the Body of rhe Civil Law in its preſent 


im ro reform the Law-Books, and ſer them in a new Light. 

The Three Codes juſt now mention'd, wete rang'd in no 
ind of Order, and contain'd abundance of Conſtitutions 
ontradictoty one to the other; which occaſion'd a terrible 


nd difficalt. | 
man's, of the Anſwers, and other Writings of the Lawyers, 
hich lay ſcatter'd in above Two Thouſatid Volumes ; and rhe 
ontradictions in them, were alone ſufficient ro render rhe 
leading of them utterly uſeleſs. N 

edge of the Laws, Fuſtinian underrook ro make a general 
ompilation of the beſt and moſt uſeful Conſtitutions of rhe 
mperors his Predeceſſors, and all his own to that Time: 


Ins of Laws extant before Fuſtinian's Time; I ſhall now 


— 


Of the E-Books ih hill, Ine, er 


It is not to be deny'd, that Amiens Compilation was very 
vourably receiv'd by the Goths; it was not only called the. 


rate : Bur firſt, let us confidet the Motives which induced 


onfuſion in the Minds of thoſe who conſulred them: Beſides, 
he Multiplicity and vaſt Variery of the Writings of the 
Incient Lawyers, render'd rhe Study of them equally redious 


In truth, there was no Autlientick Collection before Fu? 


To remedy theſe Inconveniencies, and facilitate rhe Knows 


e form'd alſo a Project of collecting the beſt of the Wri- 


tales of the 7 and by thar means, making a Com- 
inlet Body of Chil Law; to Which Alone, Tecourfe mi 


e had, withour the trouble of conſulring all thoſe other Vo- 


4nd . 6 x 1. . (A. A 1 
e mes, which had introduc'd fo much Confuſion. 
oO e * 
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was the Firſt of theſe Four Collections undertaken by Ju | 
ſtinian; who in 528, being the Second Year of his Reig, Wh 


Lawyers of the Time, to make choice of the beſt and mot 


S ae a ban i 9 
nt s 


_ ah © 


his Reign, and pur them in better Order chan they were i 


ſſtantinople. 


Sy mare . bee I rt eee een 
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Just1NniaNs Code. 
The Vaſtneſs of this Project, rho' the Emperor had n 
other Merit than the putting it in Execution in the manner 
he did, ought to tranſmit his Memory to che moſt remote 
Ages; and the rather, becauſe before he undertook it, i 
was look d upon as an impracticable and fruitleſs Arrempr, 
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Jus TIN1AN's Code. 

* Body of the Law, as it has been convey'd to 1 
4 is compos'd of the Code, Digeſt, Inſtitutes and Novel. 
The Code, which is to be the Subject of this Chapter 


ſignified his Pleaſure ro Tribonian, and other celebrate 
uſeful Conſtitutions, paſs'd by the Emperors from Adrian u 


the Three Cedes hitherto publiſh'd ; which Order is ſer fom 
in this Emperor's Conſtitution, De Novo Codice faciendo, arti 
Beginning of his Code, and directed to the Senate of ( 
Tribonian ſoon comply'd with the Emperor's Defire ; th 
Compilation which he was order'd to make, came out t 
next Year, under the Name of Fuſtinian's Code; as appear 
by the Emperor's Ordinance to confirm this Code, intitled, 0: 
Fuſtiniano Codice Confirmando, and directed to the Governor «Mi 
the Ciry of Conſtantinople: By this Ordinance, which is ail 
at the Beginning of this Compilation, Fuſtinian: gives ever 
Thing therein the Authority of Law; declaring, that he 1 
peals all other Conſtitutions not compriz d therein; and for 
bidding all Perſons whatſoever the Uſe of them: And then, 
to recommend them the more, tells how he has removi 
on: Contrarieties in the Gregorian, Hermogenian and Theodoſem 
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1 FJ u 811 NIAN'F Code; 75 69 
But tho. Fuſtinian s Code is juſtly; accounted an excellent 


Vork, I cannot deny but the Order obſerw'd in the Succeſ- 
jon of the Titles, might have been more exact: Beſides, 
Vibonian, who (if one may ſay ſo) was at the Head of 


his Work, has been guilty of ſeveral Conſiderable Faults, 
Whar have been very hurtful to the Study of the Law; and 


hich; would even exringuiſh the Knowledge of certain 


riaciples, or render them very doubtful, if we could not 
gave recourſe to the Theodoſian Code, for the Explanation of 
boſe Laws which Tribonian has taken from thence, and 
Franſcrib'd into his Collection, of Imperial Conſtitutions. 
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nn effect, it is certain, as Gotbofredus has very rightly. ob- 
erv'd in his Prolegomena, at the Beginning of his Commen- 
rie, to the Theodoſian Code, That Tribonian has mutilated 
Wome of the Laws, and even omitted Things in others, which 


ere eſſential towards underſtanding them; and paſs'd over 


Sn alence che Facts which gave occaſion to their being 


ade: He has alſo ſometimes divided a Law into Two, and 


Wreduod Two into One; and in ſhort, made no ſcruple to 
guribute many Laws to Emperors who were not the Au- 


ors of them, or had given quite contrary Deciſions; which 
zwſe frequent Obſcuriries, it might be wil d, were not 
be met with in a Collection, that in all other Reſpects, 


deſerves to be highly prais' d. Bur by good Fortune, we 


* 
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have the Theodoſian Code, to compare with the Learned Go- 
ehofredus's Commentaries, which may be of great uſe towards 


the underſtanding abundance of Laws in Fuſtinian's Code. 
As to the Imperial Conſtitutions that make up this Col- 


Wedtion, it muſt be acknowledg'd, the Stile of many of 
che Laws is not ſo conciſe, nor their Deciſions grounded on 
io good Reaſons as one could wiſh ; yer, we cannot ſuffici- 
gently admire. in moſt of them the Wiſdom and Goodneſs of 
God, who made ſo many Wicked Princes his Inſtruments ro 
geſtabliſh ſuch Juſt and Equitable Laws: Nero, Domitian, 
Commodus, Heliogabalus, and Caracalla, were no beiter than 
Wild Beaſts in Human Shape, full of Impiety and Cruelry ; 


Jas well as Trajan, Valens, Decius, Galienus, Diocleſian, and 


Fulian; yet their Ordinances are ſo juſt, that they are with 
great Reaſon admir'd by all Nations at this Day. 
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70 Ee of Justin. Cade | 
The great Care theſe took 8 find out E- elend for 3 a 


peaſing and pacify ing Civil Commotions, 8 hinder'd 0 


moſt declar'd Enemies of the Chriſtian Religion, to refuſg 
the Chriſtians their Aſſiſtance in ſupporting che Authority and 


| Councils of the Biſhops ; as AErodiu proves, Lib. 1,-rer. judice 


tar. tit de Hereticis, Cap. 2. wherein the wonderful Effedy 
of Divine Providence are viſible, which often makes uſe of 


the very Perſons ro ſtrengthen the Chriſtian Religion, whoſ 
only View was to ſubvert ir. 


As long as the Sear of the Empire was at Rome, wad dif. 


= intereſted Lawyers were imploy'd by the Emperors in draw. 
ing up their Conſtitutions, they were Short, Sententious, and 


Elegant; but after Conſtantine had tranſported the Seat of 


br Empire to Conſtantinople, where the Lorin Tongue wat 


leſs Perfection, the Emperors employ'd none but their 
Chief Officers to frame their Conſtitutions; and as they were 
ot always very expert Lawyers, and often biaſt d by 
—— or Intereſt, the Imperial Conſtitutions carried but 
little in abundance of Words; and are remarkable for 1 


| Bombaſt Stile, fitter for an Orator than a Prince : In a Word, 


they come very ſhort of the reſt in Eloquenee, Prudence, Ex 


_ atineſs and Majeſty ; this is plainly to be ſeen,” by the Confti 


tutions of Marcianus, T0 15 85 4 in," Juſtin, and oi 
Fuſtinian himſelf. | 


Code, in Latin Codex, | is wha we commonly call 4 Bu 


in "Sheets ; which comes from a Cuſtom among the Antients 


of writing upon the- Bark of Trees, before the- Invention of 


Paper; which Name was given by way of Excellence u 


e Collection of the Imperial Conſtitutions. 


Juſtinians Cod is divided into Twelve Books, every Book 
into ſeparate Tic les, and each Title into Laws, each Lay 


Containing ſeveral Parts; the Firſt is called Principium, bt 


ing the Beginning of the Law, and thoſe which follow, 2 
graphs ; ſo that the Part next the Beginning, is rhe Fiſt 
Fee Upon which we muſt obſerye, that Paragraph 


s a greek Term, ſignifying a Part or Section of a Law, chat 
contains one Article, the Sence whereof is compleat. | 


The Firſt Book of the Code treats of the Catholick Faith 
Churches, Biſhops, Ecoleſi Nical Perſons, 1 Hereticks, Fews, Pt 


1225 Church-Priviledges ; then of Laws, u and their different 


inds ; and laſtly, of Magiſtrates. eb ha 
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The Second Book explains rhe Forms to he obſerv'd in 
W ommencing a Suit, then it treats of Reſtitutions. and after 
hat of Chmpromiſes, Sureties that are to be given, ac the 
WD 1th of Calumny. 

W The Third Book ſpeaks of thoſe who may ftand i in . 
Went, of Conteſtation in the Cauſe, of Holydays, of the Furiſ- 
gion wherein we are to purſue our Rights ; after which, 
t treats of undutiful Teſtaments, undutiful Donations and 
sies, of the Demand of Inheritance, of che real Action of 
F Services, o of the Law Aquila, of mix d Afions, of Adions for 
O imes done by Slaves, of the Action ad exhibendum, of G4. 
ing, of Burying Places and Funeral Expences. | 

= The Fourth Books begins with the Explanation of Perſo- 
% Actions which are deriv'd from the Loan and other Cauſes; 
Waiter which it ſpeaks of Obligations, and Actions, with their 
rffect, in Relation to Heirs, and other Perſons bound by 
them; then it treats of Teſtimonial or Mitten Evidence, of 
L Things borrow'd for uſe, of the Contrat. by Pledge, and the 
W Perſonal Action thereon, deriv'd from the Senatus-Conſulta 
Macedonianum and Velleianum; of Compenſation, Uſury, De- 
W prfites, Mandate, Partnerſhip, Buying and Selling, Permutation, 
Hiring, and Mortgages. 
The Fifth Book treats of Eſpouſals, Donations in contem- 
Plation of Marriage; then of Marriages, Womens Portions, of 
the Action that lies for the Recovery of the Dowry ;' of rhe 
Donation made berween Perſons join d in Wedlock, ; of Eſtates 
given in Dowry 5 of Alimony, due from Fathers to their 
Children, and from Children to their Fathers ; of Concubines ; 
of; natural Children, and the Ways of making them Logiti- 
mate. After which, it treats of Teſtamentary, Legal or Da- 
tive Tutorſhips ; of thoſe who have a Power to appoint, or 
be appointed Tutors ; ; of the Adminiſtration of Tutors, and 
the Action ariſing thereon, as well againſt them, as their 5 
Heirs and Bondmen: Then it ſhews after what manner the 
Office of a Tutor ceaſes ; and laſtly, it {peaks of the Aliena- 
nation of Minors Eſtates. 

The Sixth Book, firſt treats of Slaves, nad 3 Theft of 
Were and the Rights their Patrons have over them and 
their Quads + ; then it explains at large the Pretorian Poſſeſſion, 
called Bonorum Poſſeſſio; after which, it lays oven the whole 
Matter of Teſtaments, a8 Inſtitutions _ and Subſtitutions, Prete- 
ritions and ay inheriſons; the Right of deliberating the Re- 


F 4 fal! 


and Twmults: Afterwards this Book treats of Judgments com- 


Number is the Gnfiſcaticn of Goods, 


* 
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fuſal of an Inheritance ; the opening of Wills ; of Codicils, d 


| Legacies, and Fiduciary Bequeſts ; and laſtly, of Suazeſſions u 
Inteſtates. e eee ee e N 
I be Seventh Book begins with Manumiſſions, after which 
it treats of Matters relating ro Preſcriptions ; and then of i 
Sentences and Appeals, of the Ceſſiow of Eſtate or Goods, of i 
the Seizure of te Debtors Goods, and ſale thereof; and laß. 
ly, of the Privileges belonging to the Exchequer, thoſe d 
Dowries, and the Revocation of Goods aleniated to defrau 

Ceditors. J) ˙ . 1th, x. 4 917-10 74% F 
The Eighth Book begins with Poſſeſfory Fudgments in L 
called Injunttions ; then of Pledges and Pawns ; of Stipulati : 
ons, Novations and Delepations, of Payments, Acceptilations ani 
Eviftions; after which, it treats of Paternal Power, Emancipa 
tion of Children and their Ingratitude; then it explains the 
Niabt Poſtliminis ; what is meant by Cuſtom or unwritten 
Law ; Donations, their different Kinds, and their Revocation ; 
and laſtly, of raking away the Penalty of Celibacy. _ 
© The Ninth Book treats of Criminal Fudgments, and the 
Puniſhment of Crimes: The Firſt Title explains what relate; 
to Accuſations, Publick or Private Priſons ; how the Accuſati 
on drops by the Death of the Accuſer or Accuſed ; the fol. 
| lowing Titles ſpeaks of Criminal Fudgments, which are Tes. 
fon ; Adulteries, and other unlawful Copulations, Publick and 
Private Violence, Ruviſping, Homicide ; and under this lat 
Head, of the Correction of Slaves. The reſt of the Crimes 
which come under Criminal Judgments, and are explain'd in 
this Book, are Parricide, Maleficium, which: comprehend; 
Foyſoning, Sacrilege, Fuggling, Sorcery and Witchcraft. The 
 Robbing of Sepulchres, making falſe Certificates or falſe Will, 
_  Extortion, Cheating the Public, Sacrilege, and raiſing Seditin 


menc'd for Private Offences ; ſuch as ſtealing or taking any 
any thing our of another Man's Inberitance, before Admin 

ſtration be taken; Rapine, Cozenage, called Crimen ſtellionatu, 
_*Þnury, and ſome others; then it {peaks of Abolition of A. 
caſations, which proceed either from the Accuſed or the Accu 
er ; and laſtly, of rhe Explanation of Puniſpments, in which 


Tube 
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. Exchequer ; of vacant Goods, and how the ſame may be 
ted ro the Princes Domain; of thoſe by whoſe means the 
at Goods are diſcover'd : After which it fpeaks of Trea- 
„ Tributes levy'd upon the People, Tolls, Super-zmpoſitions, 
apiftrates called Decuriones, and Matters relating to them; 
che Freedom of Citizens, of the Inhabitants of Cities ; of 
e Domicil, or place of Abode; of Publick, Offices, and the 
Wes which exempr Perſons from bearing them; of Em- 
W/adors ; of the different Kinds of Publick Offices, and Fun- 


ons of Officers ; and of thoſe who were intruſted with the 
. “/ Government and the Reformation of Manner. 
min the Iwo laſt Books the Emperor ſpeaks of the Rights 
at were common to the City of Rome and other Muni- 
be Towns; Which were Four: The Firſt is the Righe 
having Bodies and Communities; the Second conſiſts in 
ing Publick Regiſters, wherein every Citizen's Name and 


Wondition were {er down: The Third was in having Dig- 
dies and a Militia; the Fourth in having Officers for the 
Wxecution of Fudgments, and the Magiſtrate's Orders. The 
o firſt of theſe are explain'd in the Eleventh, and rhe 
o laſt in the following Book. F 


CHAP. XX. 


Of the Digeſts or Pandeds. 


9/0 
m. N the preceding Chapter it is ſaid, that Fuſtinian in the 
Lear 528, gave Orders for campiling a Code, which 


Mould contain the moſt uſeful and beſt Ordinances of the 


, WEnperors, and that the ſaid Work was publiſh'd the Year 
%%% ũ ũͤwVvT K . 
cl. As it was his Intention to make a compleat Collection of 
ich Ne Roman Law, he made an Ordinance in the Year 5330, De 


im to chute a certain Number out of the moſt emi- 
ent Lawyers; who, together with Him, were to make a 
ollection of the beſt Deciſions of che Ancient Lawyers, and 


The Tenth Book treats of the Rights and Prerogative of 
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mceptione Digeſtorum, directed to Tribonian; empowering 


to 
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to reduce them into Fifty Books, in ſuch a Method as they 


| x libris, totum jus — ay per milleſimum & quadr 
Digeſtorum. He orders, that the Volume ſo compoſes 


r 


maries upon the Titles, to give a general Notion and fer 
Ish, He orders that every Word ſhould be wrote ar fi 


length, and no Notes or Abbreviations made uſe of, whicd 
had cauſed ſo much Obſcuriry and ſo many Doubts in the 


en of the Digeſt: They all apply'd themſelves to take out 


Writings of the Ancient Lawyers, ſuch Deciſions as in thei 
Opinions were the moſt Judictous and agreeable ro Equig 


Succeſs; for in a very ſhort time they finifh'd the Work; 
notwithſtanding it had been often before in vain attempted 
Pep ro reduce the Roman Law into a Method; which mig 
the vaſt Number of Writings upon the Law, under the En 


perors, down to Fuſtinian's Time. 
Some there are that affirm, the Emperor Conſtantin 


Work for 7uſtinien's Wiſdom and Ability, ' 


ſhould be no Confuſion or Centrariety therein: Sed hi qui 


enteſimum pene annum confuſum, & à nobs purgatum, qu 
quodam muro Vallatum, nihil extra ſe habeat. f. 5. de concepting 


ſhould be called Pigeſtorum vel Pandectarum Volumen ; which 
were Names given by many of the Ancient Lawyers to the 


Then he proceeds to forbid all Lawyers making any Clit 
mentaries upon that Volume, leſt they ſhould introduce th 
ſame Confuſion the Multiplicity of the Lawyers Writing 
Which were very often contradictory to one another, hal 
ↄccaſion d; bur he allow'd them to make Paratitles, or Sun, 


for a Preliminary to the reading of that Work. 


Writings of the Ancient Lawyers. 


id * 


In purſuance of this Ordinance, Tribonian made choice « 
Sixteen able Lawyers, who are nam'd in the laſt Confirmuil 


that Infinite Multitude of Volumes, which contained the 
The Labours of theſe Great Men were crown'd wit 
Suetonius, in the Life of Julius Ceſar, and Cicero in hi 
Book de Oratore, report, that Julius Ceſar and Pompey had 
have been done then with much more eaſe, conſideriq 


had projected ſuch a Collection, bur it proved abortive 


as if Providence had reſerv'd the Honour of ſo great 
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Of tbe Digeſts or Pandects. 775 
This excellent Collection of the Writings of the Ancient 
,wjers; made by his Order, was not begun till 530; and 


bai d the Sixteenth of December 333: So thar it was 
"988: Three Years in making; ar the End of which, it was 
10 lbliſrd under the Emperbr's Name and Authority, as may 


ſeen by choſe Ordinances made for the Confirmation of this 
Fork, to which he gave che Name of Digeſts or Pandects. 
It was called the Digeſt, that is to ſay, A Methodical Com- 
hn; and it had the Name of Pandetts, as containing 
Neeiſns upon moſt of the Queſtions that can ariſe in the 


chat Pandecta fignifies a comprehenſive Collettion. 
Altho' the great Diligence of ITyiboniann and the reſt of the 
be Praiſe-worrhy, it has nevertheleſs been found fault 
em for flubbering over with ſo much Precipitation the 
portant Buſineſs they had been intruſted with; in which 
ey were ſo much more inexcuſable, as the Emperor had al- 
ed them Ten Years for the perfeCting thereof: Nor was 


nner too long a Term for reading over deliberately the vaſt 
re antity of Books in which the Mitings of the Lawyers 


ere then diſpers d. And therefore, many things in the 
ho dect, are Imperfect, Obſcure, Uncertain and contradi- 
uin ory. Altho' the Emperor has affirm'd the contrary, tis 


wüllerain there are many Laws in the Digeſt which contradict 


ante another; and are no otherwiſe to be reconcil'd, than 
pte ſaying, they are the Remains of the ancient Diſſention 
aetween che Sabinians and Proculeians, == 
There are alſo many Laws which have been falſify'd by 


nigh ribonian, Que manum Triboniani paſſe ſunt, in order to ac- 
ern ommodate them to rhe New Law. Nay, ſome are of his 


Ful den making, with a Deſign to paſs them upon the World 


dr Ancient ones; concerning which, Cujacius uſes theſe 


n ords, In fragmentis Fandectarum conſtat ingentia Tribonia- 


s, in ſententiam Fuſtiniani. 


f 


wine i aamififſe fagiria, detorti ſepe, exempli gratia, Ulpiani der. 


body of the Civil Law are owing to Tribonian ; for many 
laces have been alter'd by the Negligence or Ignorance 


dose employ d in copying it over. | f 


aw: In Ort, Tay in Greek, 1s Omne and 94 , comp lector 3 


plied horn ep es this Work was aſtoniſhing, and ſeem'd 


ich by many; and indeed there was ſome reaſon to blame 


Ir muſt not however be imagin'd that al the Faults in the 


Bar 


att aro. nat 
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But be that as it will, it may be truly ſaid, this Wy 
is a Maſter- piece, exceeding all Commendation. 

Was it properly the Work of Fifty or a Hundred, || 


Nee which was the Year of Grace 530, when it was t 


Matters are well eſtabliſh'd ; and the greateſt part of f 


therein? The Advantage they reap, creates in, then; 


the Wir of Man, none can enter into Compariſon with th 


excellent Laws, it is very far from being equal to the Dizt 


to be given for the Inequality between the Laws of the di 
and thoſe of the Digeſt; which is, t 


= decifive ; and that the Nobleneſs and Shortneſs. of thi 


. A 


near Six Hundred Years; being compos'd of the 1; 
tings of the moſt Learned Men that had lived from vil 
Times of the firſt Reman Emperors, co the Year 128: ili 


I be Stile of it is the fineſt that poſſibly can be, Ele 
and Conciſe; all the Principles of Law, upon all kind 


Reſolutions are ſo exact, and at the ſame time ſo juſt, A 
it is impoſſible for the Mind of Man to go farther. _ 

If che peruſal of the Digeſt occaſions ſo much Surprize a 
Pains, to thoſe who are nor yer in a Condition rounderfal 
it; what a Pleaſure muſt it be to ſuch as by their St 
and Application, have made themſelves able ro comprebei 
and admire the Wiſe and Learned Deciſions that are contail 


particular Veneration for the Memory of thoſe Great M 
who were the Authors of it; and engages them inſenſiſ 
to make it the chief Object of their Study, being perſwadi 
and with good Reaſon, that of all the Works produced) 


Altho' the Code has its Merits, and contains abundancet 


I have already taken notice that ſome, of the Laws in 
Code were made at Conſtantinople, where the Latin Tong 
was not in Perfection; bur there is a more general Realy 


c he different Charadn 
and Employments of the Authors of bot. 


The Laws of the Digeſt are nothing elſe but the Medi 
tions of Lawyers, who having no other Buſineſs to interny 
their Study, were greater Maſters both of its Spirit and La 
guage ; and therefore, it is no Wonder if their Deciji 
comprehended much in a few Words, but very clear a 


Stile, was ſuitable ro the Elevation and Exactneſs of thi 
Thoughts: For being wholly taken up with the Love. 
Fuſtice, they had no other View but the Publick Good, 1 
the Deſire of giving ſubſtantial Marks of their Learnin! 


hat their Deciſions were neither grounded upon nor go" 
md by the Favour of Great Men, or an immoderate Deſire 

Riches, but by Right Reaſon and Equity. | 

On che contrary, the Laws of the Code are often obſcure; 

d contain bur little in abundance of Words; becauſe the 


the Emperors 3 whoſe Heads being full of Srate-Afairs, 


WW: Intereſt of the Exchequer: So that being often byaſs'd by 
our, or their own Intereſt, their Decif ons were not always 
reeable to Juſtice. 

But if the Laws of the Code are for this reaſon much infe- 
Wor to thoſe, of the Dige#, the Collection of, the Impe- 
J Conſtitutions is ſo very Immethodical, that it is alſo on 


is Account much ve odd to the Collection of the ory 
tat the Ancient Lawyers. 

u However Praiſe - worthy che Compilers of the Digeſt | 
- ay have been, their Work, arleaſt the manner in which 
Al 


ey perform d ir, has been blam'd by many Learned Mea : 

ut [ think, without being Partial, I may ſay, it is without 
eaſon or Foundation. All they can juſtly be reproach'd 
ith, is the little Time they took for the Performance. 
Many have pretended that this Work, containing only 


riginal Condition; and the rather, becauſe there are ma- 

Laws which are not to be underſtood, for want of ha- 
ng Recourſe to the Fountains from whence they are drawn 2 
or this Reaſon, ſome have accus'd Fuſtinian and Tribonian 
ſuppreſſing the Twelve Tables and Mritings of the Ancient 
awyers ; others ſay, that Tribonian endeavouring to rake in 


'onal 
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ne Col 
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Aedu afin'd it within too narrow a Compaſs. 


ter To this it is anſwer'd, that if the making of che Dire 
id Ls = follow'd with. "ſome Inconveniences, the Advan- 
YeciſuWMoes the Law has rhereby receiv'd, are far more conſide- 
ar ble: Beſides; tis not certain wherher we ought to aſcribe 


Ff the 
of dhe 
Love 
od, al 
axninl 


e Loſs of thoſe Books to Fuſtinian. There is reaſon 


ov er, 


o the Digeſts or Pandeas;\ =. 4 


eateſt part of them were made by Searttaries or Chanceflors ._ © 


inded little elſe but to pleaſe their Maſters, and advance + 


e Fragments of the Ancient Lawyers, has been of very lit- 
> uſe in the Study of the Roman Laws; and that it were to 
 with'd, all thoſe Writings had come to our Hands in the 


| the, Roman Law into the Fifty Books of the Diget, has 


ficient 40 believe, they were loft by the Misfortunes of 
e Times, the Incurſions of the Barberians, and by Acci- 


ats which could geuher be foreſeen nor IT prevented. More. 
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is a Maſter- piece, exceeding all Commendation. Ny 
Was it properly. the Work of Fifty or a Hundred, |y 


© The Stile of it is the-fineſt that poſſibly can be, Elegu 


it is impoſſible for the Mind of Man to go farther. 


Pains, to thoſe who are not yet in a Condition to underſtil 


therein? The Advantage they reap, creates in them; 


excellent Laws, it is very far from being equal to the Diga 


Code were made at Conſtantinople, where the Latin Tongit 


and thoſe of the Digeſt; which is, the different Chara 


their Study, were greater Maſters both of its Spirit and Ia 


But be chat as it will, it may be truly ſaid, this Wy 


near Six Hundred Years; being compos'd of the . 
tings of the moſt Learned Men that had lived from ; 
Times of the firſt Reman Emperors, to the Lear 1282 ( 
Reme z which was the Year of Grace 530, when it was fi 


and Conciſe ; all the Principles of Law, upon all kind 
Matters are well eſtabliſh'd ; and the greateſt part of th 
Reſolutions are ſo exact, and at the ſame time ſo juſt, H 


If rhe peruſal of the Dige# occaſions ſo much Surprize u 


it; what a Pleaſure muſt it be to ſuch as by their Suh 
and Application, have made themſelves able to comprehen 
and admire the Wiſe and Learned Deciſions that are contaial 


particular Veneration for the Memory of thoſe Great M²a 
who were the Authors of it; and engages them inſenſil 
to make it the chief Object of their Study, being perſwadel, 
and with good Reaſon, chat of all the Works produc'd ) 
the Wit of Man, none can enter into Compariſon wich ti 

Altho' the Code has its Merits, and contains abundanced 


I have already taken notice that ſome of the Laws in th 


was not in Perfection; but there is a more general Real 

to be given for the Inequality between the Laws of the ct 

and Employments of the Authors of both. _ 

The Laws of the Digeſt are nothing elſe but the Medi 
tions of Lawyers, who having no other Buſineſs to interrupt 


guage ; and therefore, it is no Wonder if their Deciſa 
comprehended much in a few Words, but very clear al 
deciſive; and that the Nobleneſs and Shortneſs. of thel 
Stile, was ſuitable ro the Elevation and Exactneſs of ches 
Thoughts: For being wholly taken up with the Loved 
FJuſtice, they had no other View but the Publick Good, u 
the Deſire of giving ſubſtantial Marks of their Learning; 
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chat their Deciſions were neither grounded upon nor go” 
d by the Favour of Great Men, or an immoderate Deſi re 
Riches, but by Right Reaſon and Equity. 
On the contrary, the Laws of the Code are often obſcure, 
d contain but little in abundance of Words; becauſe the 
eateſt part of them were made by Secretaries or Chancelors 
the Emperors 3 whoſe Heads being full of Srate-Afﬀairs, 
Winded little elſe but to pleaſe their Maſters, and advance 
Je Intereſt of the Exchequer: So that being often byaſs'd by 
vour, or their own Ineereſs, their Deciſions were not always 
reeable. to Fuſtice. 
But if che Laws of the Code are for this reaſon much infe- 
or to thoſe, of the Digeſt, the Collection of, the Impe- 
I Conſtitutions is ſo very Immethodical, that it is alſo on 
is Account much inferior to the Collection of the "gs 
the Ancient Lawyer. 
However Praiſe - worthy the Compilers of the Digeſt | 
ay haye been, their Work, at leaſt the manner in which 
ey perform'd ir, has been blam'd by many Learned Mea : 
ut L think, without being Partial, I may ſay, it is without 
eaſon or Foundation. All they can juſtly be reproach'd 
ith, is the little Time they took for the Performance. 
Many have pretended that this Work, containing only 
e Fragments of the Ancient Lawyers, has been of very lit- 
e uſe in the Study of the Roman Laws; and that it were to 
e with'd, all thoſe Mritings had come to our Hands in che 
Yriginal Condition; and the rather, becauſe there are ma- 
y Laws. which are nor to be underſtood, for want of ha- 
ing Recourſe to the Fountains from whence they are drawn: 
or this Reaſon, ſome have accus'd Fuſtinian and Tribenian 
f ſuppreſſing the Twelve Tables and Writings of the Ancient 
wers; others ſay, that Tribonian endeavouring to rake in 
Il the, Reman Law into the F ifry Books of rhe Digeſt, has 
onfin'd-1t_within too narrow a Compals. 
To this it is anſwer'd, that if «mg making of the Direſt 
as been follow'd with ſome Inconveniences, the Advan- 
ages the Law has thereby receiv'd, are far more conſide- 
ble: Beſides, tis not certain wherher we ought to aſcribe 
e Loſs of *thoſe Books ro Fuſtinian. There is reaſon 
flicient 40 believe, they were loſt by the Misfortunes of 
4 Times, the Incurſions of the Barberians, and by Acci- 
Wears which could neither be foreſeen n nor . More. 
over, 
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over, the Choice:which had been made of rhe beſt of dg 
Writings, and which are plac'd in Order in the Dip 
may very well compenſate for their Lofs.; which; all thing 
conſider'd, is not ſo much to be lamerited; in regard of t 
great Confuſion they had introduce. 
The Truth is, that before the Publication of: the Dijel, 
the Roman Lam was like a great Sea, without any Por: 
Safety; it was diſpers'd in ſo many Volumes, that the Lit 
of the moſt Laborious Perſon, would hardly ſuffice to rei 
them over. Beſides, as they were the Works of particuly 
Men, they had no abſolute Authority; and as they con 
rain'd many contradictory Deciſions, all the uſe they wer 
of, was to occaſion Doubts,. and keep Men in ſuſpenc 
about Opinions they were willing to embrace. 
But the Cale is far otherwiſe with reſpect ro the Diga 
which comprehends the whole Matter of rhe Law, reduc 
into good Order, and compos'd of the beſt Part of all thut 
Nritingt: And as they are fortify'd by Imperial Authorij 
all its Deciſions are ſo many Laws, which have a Right 4 
fixing the Judgment of thoſe who make it their Study. 4. 
ter this, I cannot conceive the Loſs of ſo many Book; 
which by the Publication of the Digeſt art become ure} 
uſeleſs, is ſo much ro be regrened,-" © 
Hotoman blames Tribonian and his Fellow-Labourers, fit 
not giving thoſe Lawyers a place in the Digeſt, who flow 
' fiſh'd' in the Time of the Republick; and confining then 
ſelves only to thoſe who liv'd under the Emperors. 
But this Reproach, upon the leaſt Reflection, falls of i 
felf : For it was not Fuſtinian's nest to revive the ſuper 
annuated Law of the Roman People, but ro methodize aul 
teform the Law in uſe in his own Time: Beſides, what 
ever Reſpect Horoman may pretend for thoſe Ancient Lampen 
ir is certain they were too much addicted ro Formalitis 
and Punctilio's upon Words and Hlables: Befides, tht 
Lawyers who ſucceeded them, took out of their 7ritmg 
Whatever they thought beſt; and made ir uſeful to them. 
felves, by giving it a ſhorter and more elegant Turn. 
In ſhofr, ſome Commentarors have affirm'd; that the D- 
| gin not in good Order; but others ſay, it could 1d 
de more Methodically diſpos'd, than by ranging the feveril 
Matters in the Order obſerv'd by Salviu Fulianus, in l 
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1 


claim ſpeaks of it thus, in his Paratitles to the Title 
4 andati; Every thing therein is rang'd with wonderful 
RW Arc, nor ſo much by the Skill of Tribonian, as that of 
i BG Julianus Hermogenianus, and other Learned Men his Prede- 
cCeſſors, whoſe Steps he follow'd: Thoſe who are deſirous 
or another Method, know not what they ſay, and are 
t either Malicious, or ignorant of the Science of the 
Diet. 1 a, 7 5 
eu we have ſeveral Editions of the PandeRs, that diſagree 
lt WW: certain Places: The Firſt is the Vulgar, which the An- 
on ; jent Doctors made uſe of after Fumerivs. The Second is 
ett at of Holloander, commonly called the Noric Edition; which 
ne made from the Books of Bologuinus and Politianus. The 


el Ind afterwards fell into the Hands of the. Horentines, where 
(BS now eis: Many are of Opinion, that this laſt is the beſt; 
ol: nd that ir was a Copy from the Original, written intirely 
M Tribonian's own Hand. And therefore, ro decide all 
 ( Woubrs chat may ariſe upon any Paſſage, recourſe ought to 
e had to the Florentine PandeRs. „ 5 
he Digest was divided by the Emperor into Fifty Books ; 


ach Book containing ſeveral Titles, divided into Laws, and 


rincipium, being the Beginning of the Law, the reſt are 
Falled Paragraphs.  _ | CCC 
The Firſt Book begins with lay ing down the general Prin. 


frer which it treats of the diviſion of Perſons and that of 


nd of their Delegates and Aſſeſſors. 


rates, and their Furiſdiftions; how a Perſon is to be 
1% Wrought into Judgment; and how it often happens that the 
the erfons agree after an Action is commenc'd: The Subject 
f the latter part of this Book, is Covenants and Tranſactiontf. 


perſons are that are allow'd to ſue in Law; and becauſe 


lain from Calumny. 


W hird is that after the Original, which the Piſans had firſt, 


We Laws generally into ſeveral Parts; the Firſt is called 
Wiles of Fuſtice, and ſets forth the different Kinds thereof 


hings ; then ſpeaks of Senators, and. laſtly of Magiſtrates 5 


In the Second, we have an Account of the Power of MA. 


The Third Book explains in the firſt Place, who thoſe .. 


Dt uch as are Infamous are not admitted ſo to do, the Second 
in ile treats of Infamous Perſons : The following ſpeaks of 
1 hoſe whoſe Miniſtry ſuch as go to Law are wont to make 


le of, as Advocates, Proftors, Syndicks, who ought all to ab- 
The 


or Pretorian or uſeful. 


80 of the: Mt! or Pandedts.. 
The Fourth explains the different Cauſes of Reſtiturin 
and becauſe ir often happens that ſuch as have Diſputes, wp 
willing to avoid the Trouble of a Law. Suit. The next Si 
ject ir rrears of, is Compromiſes and Arbitrations 3 after which 
it ſpeaks of Innokgepers, and others into whoſe Cuſtody wili 
leave any thing. . 
The Fifth, after having ſpoken of Judgments, explain 
who oughr to give an Aſſignation; then it treats of the H 
mand of Inheritance, and of the unn againſt an n 
dutiful Teſtament. | 
The Sixth treats of Real Actions, by which Privare Perſon 
recover their own ; Which Actions may be Civil ang Ding 


The Seventh is of Perſonal pie 
The Eighth treats of Real Services, both in | City anl 
Country. E 
The Ninth ſpeaks © Perſonal ien, which are in Ini 3 
tation of the Real; as Afions for a Fault or Crime con 
mirred by a Slave, the Action of the Law Aquilia, and up 
Occaſion of this laſt, at the End of the Book, of the Atin 
againſt ſuch as throw our any thing into a High-way, bi 
which any one is wounded or damag'd ; and of rhe Adu 
| againſt ſuch as hang any thing out of their i ndow, whid 
may happen ro damage ſuch as pals bY. 
The Tenth Book treats of mix d Aion; 3 ſſuch as thi 
Action of Bounding and Buting, the Action of Partition d 
an Inheritance or other particular Thing: After which, | 
treats of the Action called Ad exbibendum, which | 
preparatory ro the Neal Action above-mention'd. _ 
The Eleventh Book ſpeaks of Interrogatorizs upon Fil 
and Articles; after that, of ſuch Matters as are to be heul 
before the ſame Judge : Then it treats of the Sia! 
that is corrupted, or runs from his Maſter, or ſuch as ply 
ar Dice, or ſuch as meaſure Land and make a Falſe Reportd 
the Quantity; and laſtiy, of Burials and Funeral Expence. 
The Tweltth Book explains thoſe Perſonal Actions 
which it is concluded, that the Defendant ſhall be obligln | 
transfer the Demeſne or Inheritance of any thing, ſuch as tt 
Action for a Loan, and ſome others, which go by the Nant 
of e's in its e e eee Ni 


3 


* — 


1 


W The Thirteenth Book ſpeaks alſo of ſome of theſe Aion; 
Wd then of a Thing lens, and of the Action of Pawningp. 
W The Fourteenth and Fifteenth Books, treat of Actions. 
iſing from Contrafts by which we are bound, altho' rhey 
Were made by other Perſons ; and laſtly, of the Senaruw- 
aum Macedoniunumn. COTE 
W The Setarus-Conſultum Velleianum, Compenſation, and the 
ion of Depoſites, are the Subject of the Sixreenth. 
The Seventeenth treats of the Mandate, and of Society. 
W The Eighteenth explains the Meaning of the Contract of 
e, the Covenants that are generally us'd therein; the 
Wecifion of this kind of Contract, and for what Reaſons 
Wc may go from it; and upon whom the Gain or the Loſs 
W the Thing ſold is to fall. e FELINEE. 
The Nineteenth, in the Firſt Part treats of Actions of Bars 
Win; and Sale, of Actions of Hiring, of the Action called 
WE /im2toria, of Permutation, of the Action called Preſcriprts 
om, proceeding from innominate Contracts. 19/90 
The Twentieth Book treats of Pledges and Pawns, of the 
Weference of Creditors, and the Subtogation of the Rights 
che Oldeſt, of the Diſtraction or Sale of Things engag d 
© 22wned, and the Extinction of the Pledge or Pawn, 
The Twenty firſt contains an Explanation of the Aidile's 
ia, concerning the Sale of Slabes and Beaſts ; then it treats 
s Eviftions, Warrantees, and the Exception of the Thing 
. Cant. 8 
Ihe Firſt Part of the Twenty ſecond; treats of Uſuries, 
Wits, Dependencies, Acceſſaries to Things; then of Proofs 
Bd Preſumptions, and of Ignorance of the Law or Fact. 
The Twenty third is upon Efpouſals, Marriage-Dowry, A. 
ements made upon that Subject, and Land: given in Dowry. 
The Twenty fourth goes upon Donations between Huſ- 
nd and Wife, Divorces, and recovery of the Marriage» 
ion. N 5 . 8 3 
The Twenty fifth rreats of Expences laid out upon te 
ry; of Actions for the Recovery of Things carry'd 
ay by a Wife or other Perſon, againſt whom there is no 
ion of Theft; of the Obligation to acknowledge Chil- 
n, bows provide for their Maintenance; and laſtly, of 
ncuvines, 1 VHP 5 
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reſult from Tutorſhips, of Excuſes of Tutors, and the Ali 


ITxſtaments, the Inſtitution and Diſinheriting of Children, d 


from unworthy Perſons. 


; 1 | 5 - WIL ' A 141 18 p 54 2 . 4 
The Thirty fixth Explains the Senatus-Conſultum Trebel 
num, made for the ſake of Fiduciary Bequeſts ; then it real 
of the Time when Legacies and Fiduciary, Bequeſts becom 


poſſeſſio; after which it treats of the Collation of Goodsal 


the Services, due from Freed Men to their Patrons ; thei! 


and of the Senarus:Conſulta Tertullianum and Orphilianun. 


* 
* 
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The Twenty fixth and the Twenty ſeventh Books, te 
wholly of Turorſbips and Curatorſpips; of the Actions whid 


nation of Goods belonging to Pupils and Minors, 
The Twenty eighth Book is employ'd on the Subject 


the Inſtitution of an Heir, of Subſtitutions, of Conditions n 
quir'd in Inſtitutions, and of the Right of Deliberating, 
The Twenty ninth Book treats of the Military Teſtamen, 
of the Acquiſition of an Inheritance, opening of Will, & 
e ,, denote do boi as Be oor 
The Thirtieth, Thirty firſt, and Thirty ſecond, treat 
Legacies and Fiduciary Bequeſts in general. 
The Thirty third, and likewiſe the firſt Titles of dh 
Thirt, fourth treat of particular Legacies; after which fd 
lows the Catonian, Regulation, concerning Legacies reputt 
never to have been made, and thoſe that ate taken aug 
The Thirty fifth ſpeaks of Legacies left upon Conditia 
and of rhe Law Falcidia. «Ct eb | 


— » 


Seer and of the Caution the Heir is oblig d to give for i 
Security of Legacies and Fiduciary Bequeſts left upon Ci 
dition; and of the Seizure thereof, for want of ſuch Ca 

The Thirty ſeventh Book, ſpeaks firſt of univerſal fi 
ceſſion to a deceaſed Perſon's Eſtate, ro which any one 
called by the Prætor, and goes by the Name of Bonn 


Dowry, and the Right of Patronage. 


- 


The Thirty eighth Book begins with the Explanation 


treats of Matters which relate to to the Succeſſion of Fi 
Men; after that, of the Succeſſion of Inteſtates, appoit 
by the Pretor ; and laſtly, of Domeſtick and Legal H 


The Thirty ninth Book, firſt explains the Means wil 
the Law or the Pretor furniſhes to prevent any ones ret 
'ving Damage, where a Perſonal, Real, or Mix d Action 
not lye ; theſe means are, Complaint of a New Work, Ci 
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| Damni infecti, and the Action De Aqua pluvia arcenda ; after 
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take Effect during the Life of the Donor; and ſuch as are 

made in View of Death. | 45 | 
The Fortieth Book relates only ro Manumiſſions, by which 

Slaves were ſer at Liberty. | 95 | | 
The Forty firſt treats of the different Ways by which the 


Property of Things are acquir d, according to the Law of 
done, and of the Acquiſition of Poſſeſſion 3. then of Fre- 
Y crip tions; and laſtly, of Lawful Cauſes which authorize a 


Poſſeſſion, and conſequently make it capable of Preſcription, 
The Forty ſecond treats in the firſt Place of Things ad- 


udg d, of definitive and interlodutory Sentences, of Con- 
feſſions in Fudgment, of the Ceſſion of Goods, of rhe Cauſes 


of Sei xure, and their Effects; and of the Privileges of Cre- 


litors: After that, it ſpeaks of a Curator appointed for the 
Adminiſtration of Goods, and of the Revocation of Ad, 
done to defraud Creditors. | 


a Forty third treats of Injunctions and Paſſeſſory 
c ˙⸗˙* TNT 4 "oof | | 5 
The Forty faurth, firſt treats of, Exceptions and Defences, 
and then of Obligations and Actions. 
The Forty fifth of Stipulations. : I. 
The Forty fixth of Sureties, Novations and | Delegations of 
Payments, and Diſcharges of Acceptilations, Stipulations, and 
ome Cautions. ON $39 8 
The Forty ſeventh, is of Private Faults or Offences. 
The Forty eighth begins with Publick Fudgments, then 
olow Accaſatiens, Inſcriptions, Priſons, and all Publick Of- 
ences ; from thence it paſſes to che Senatus-Conſultum Tur- 
illianum, and Abolition of Crimes; and laſtly, it treats of 
he Torture, Puniſhments, Confiſcation, Relegation, Deportation, 
ind of the Bodies of Malefactors execute. 
The Forty ninth treats of Appeals, and Matters relating 
ereunto; after which, it gives an Account of the Rights 
f the Exchequer; of Matters relating to Captives, Military 


* 


Piſeipline, Soldiers and Veterans. 


The Fiftieth Book treats of the Rights of Cities and Citi- 
lens, of Magiſtrates and their Children; of Publick Offices, 
ad the Cauſes which exempt Perſons from them. And 
ſo of the Right of Immunity : After which, it ſpeaks of 
Deputies and Embaſſadors, of . of . 

aig 2 be: 


| belonging to Cities ; of Publick Works, Fairs, Pallicitatin) 


which we have here given an Account, this Work wa 
again divided into Seven Parts; but the Reaſon that in 


perſtirious Reſpect of the Ancients to the Number Ser 
as the moſt perfect; [Vide Macrobium in ſomnium ſeripimi] 

However that be, the Firſt Parr, containing the Comments 
ment of Suits, makes up the firſt Four Books. 


Twelfth. 


Thirty ſeventh. 


ſince the Emperor Fuſtinian's. Time, into the Old Digeſt, the 
Infortiate Digeſt, and New Dige#t. 


Third Title of the Twenty fourth Book, where the Inforti 
1 and ends at the Thirty ninth Book; and the N 


1 and without any Foundation: Nevertheleſs, | 
has been obſerv'd in thoſe Editions of the Digeſt, whic 
have Gloſſes. This is thought to be owing to ſome WI 


exact Diviſion, according to the Subject-Marrers and ] 
tles ; and the Names as have given them, would milf 


oo or the Digeſts of Pandecs; 


Judgments given in extraordinary Caſes by Magiſtrates ; i 
WE ers and Fadtors, of Taxes laid upon the Provinces; an 
laſtly, it ends with the Interpretation and Signification of the 
Terms, and with the Rules of the Law. 


Beſides this Diſtribution of the Digeft i into Fifty Books, of 


duc'd the Emperor ro make this Diviſion is not known! 
Some pretend ir was done to ſeparate the different Marten, 
and take in all that related to one Subject into one Par 
conſiſting of ſeveral Books. Others attribute it to the 9 


The Second been at the Fifth, and ends at th 


The Third goes from the Twelfth to the Twentieib. 
The Fourth conſiſts of Eight Books, and ends at tht 
Twenty eighth. 


The Fifth begins at the Twenty Eighth, and ends at th 


2 Sixth takes i in Eight Books, ending at che For 
l 


The Seventh is compos'd of the Six laſt. 
There has been another Diviſion of this Work, mad! 


According to this, the Ancient Diget goes a as far as tit 


ipeft comprehends the Twelve laſt. 
his Diviſion had not the Emperor's 3 is in 


ters, who not being able to write the whole Work in ol 
Volume, divided it into Three, without care to make 4 


on 


SE ' 


Vie believe, that they were not compos'd and publiſh'd all 
the ſame Time; and conrain'd the Anſwers of the Lawyers, 
ich regard to the Order of the Matter, but not according 
W the Order of Time. | mY 5 


„ — 
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& OF Jus rINIA Ns Inſtitutes. 

an ty: 91, 5 

Jy HILE the Digeſt was compoſing, the Emperor laid 
"ven, his Commands upon Tribonian, Theophilus and Doro- 
nent, ro make an Abridgment of the firſt Principles of 


ave a Mind to apply themſelves to that Science. 
Theſe Three Perſons were ſo diligent, that in the Year 


Pitutes. It came out about a Month berore the Dige# ; 
he Inſtitutes being publiſh'd the Twenty firſt of November, 
33; and the Digeſt, nor till the Sixteenth of December 
ollowing : Which has given occaſion ro Joezius and ſome 


eſt, being publiſh'd after that of the Inſtitutes, ought al- 
vays to prevail whenever any contrariety appear d. 
The Inſtitutes then, which are only the firſt Elements of 


Theophilus, who took them from the Mritings of the Ancient 
ff Gaius; eſpecially from his Books called Aureorum, that 


„ Of Important Matters. 


ork by way of Preface. + 15 wide 
w hid Why theſe firſt Elements of Law are called Inſtitutiones, 
s obvious enough: I have tranſlated it by the Word In- 


n rer, becauſe the French Word Inflituts, is not ex- 
ke f reffive enough of rhe Signification of the Latin; the Rea- 
d on whereof is, that by Inſtitutes 1s naturally underſtood 
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he Law, for the Beneſit of young Students, who ſhould 


333, this Collection was publiſh'd, under the Title of In- 


ther Doctors, to be of Opinion, that the Law of the Di. 


he Roman Law, were composd at the Command of the 
mperor ] USTINIAN, by Tribonian, Dorotheus, and 


awyers; and chiefly from the Inſtitutes and other Writings 


They had the Force of Law, given them by the ſame 
mperor's Conſtitution, which is plac'd ar the Head of the 
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8 Of Justix1 KN Ifliturer 


Iſtituta, which fignifies the Cuſtoms or Laws of a Country, 


the uſe it is to them, to be converſant in the Principle: 


| Firſt is called Principium, as it is the Beginning of the Ti 
tle, and thoſe which follow, Paragraphs. 


the Second Twenty five, the Third Thirty, and the Four 


| after which, the meaning of the Right or State of Verſa 


——Y 


bi 


the firſt Principles of a Science: So chat as the Latin Woll 


is not us d in this Sence; ſo the French Word Inſtituts, i; 
never made uſe of to, ſigniſie the firſt Principles of a Sci. 


ence, which are not to be expreſs'd bur by the Word Ini. " 
#iltes, or Inſtitutions. 
This Work, as well as the Dige#, is a Maſter-piece in WW... 
its kind, which cannot be too often read, or roo diligently I. 
ſtudy'd, by thoſe who have already made ſome Progreſs ini 
the Law: Nay, even ſuch as are far advancd in it, always WT; 
reap great Advantage by the peruſal thereof, becauſe it con I 
tains an Abridgment of the firſt Principles of that vaſt and WW, 
ſublime Science. Therefore it is a common Saying, that H Nor 
who i Maſter of the Inſtitutes, bids fair to be a great Lawyer 1 
There is another thing, which is, That as it is impoſlible i fte 
to retain all one reads, ſo tis a very great Advantage aft 
one that Studies the Law, to have ſo preciſe and exact an po 
Abridgment thereof. When once one underſtands ir tho the 
roughly, tis no hard Matter to retain it; provided it be f 
carefully read over from time to time, which the able e 


Judges and beſt Lawyers do, being perfectly ſenſible of 


of the Roman Law, which, as we ſhall ſhew hereafter, ate 
the Baſis and Foundation of ours. VFR 

The Inſtitutes are divided into Fur Books, each Book in. 
to ſeveral Titles, and every Title into ſeveral Parts; the 


The Firſt Book of the Inſtitutes has Twenty fix Title, 


Eighteen. Before I enter upon the Order of the Titles d 
this Work, it is ro be obſerv'd, that the Law has Three 
Objects, PERSONS, THINGS and ACTIONS, whida 
make up the Subject Matter of the Four Books of the I 


ſtitutes. The firſt Book treats of the Right of Perſons ; tt 1 
Second, Third, and Five firſt Titles of the Fourth, rel 
Things 3 and Actions are the Subject treated of, from uWire. 
Sixth Title of the Fourth Book, ro the End. hh 
The Firſt Book treats of PERSONS, but it is from tnf 
Third Title only; for the Two firſt, which are by way the 
Preliminaries, explain what Fuſtice, Law, and Right are wh! 


U 


x 


is explain'd under Two Diviſions, which make up the re- 


W maiging Part of the Firſt Bock. 


According to the chief Diviſion. of Perſons, treated of 
from the Third Title of the firſt Book to the Eighth ; Men 
. are either Free or Slaves, „ 

. The Condition of all Slaves is the ſame, but it is not ſo 


W with Freemen; whereof ſome are Free by Birth, others are 
W made ſo by Emancipation, which is null, when contrary to 
= Law. Wers 5 Wh 3 | 
= The Second Diyifion of Perſons, begins at the Eighth 
Title of the Firſt Book, and is explain'd in the following 
Titles of the ſame. It is of Perſons independent; and of 
ſuch as are under the Power of another, that is, a Maſter 
Sor a Father... 3 OUT 3 
The Emperor therefore, firſt ſpeaks of the Power of Ma. 
ters over their Slaves, then of Fathers over their Children; 
after which, he ſhews the manner of acquiring Paternal 


| Power, viz. by Marriage, Legitimation, and Adoption : And 
n0- When, how that Power may be diſſolv'd. f 
be From the Thirceenth Title, to the End of the Firſt Book, 
* He ſpeaks of Perſons that are Independant, I mean, Pupils, 


or ſuch as have Tutors ; of Minors, or ſuch as have Curators 
appointed them ; and laſtly, of Perſons that are of Age, 
ſubject ro no body, and Maſters. of their own Rights: 
Wherefore, all the Remainder of this Book turns upon Tutor 
and Curatorſhips. 5 . | 3 

The Emperor particulary explains Three things which 
concern Tutorſhip ; the Firſt is the Definition or Diviſion 
thereof into Teſtamentary, Legal, and Dative ; the Second, 


tle His the Effect of the Tutorſhip, which conſiſts in putting the 

urt Pupil under the Care of his Tutor; ſo that he may do no- 

4 q thing that will bind him, unleſs the Aurhoriry of his Tutor 
re 


Intervenes at the very Inſtant when the Act is paſs'd by the 
Pupil : The Third thing concerns the manner how Tutor- 
VVV 5 oo 
After this, in the Twenty third Title, He treats of Matters 
relating to Curators; and in the three laſt of this Book, 
ſpeaks of three things common ro Tutors and Curators ; 
which are the Security they are oblig'd ro give, ro indem- 
nifie Pupils and Minors; the Lawful Cauſes exempring 
them from being Tutors or Curators ; and laſtly, thoſe for 

hich they may be depriv'd of their Offices. 
"0 From 
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8 Of Jusrrx1is bitutes: 
From Perſons, the Emperor paſſes to Things ; of which 
he treats, from the Firſt Title of the Second Book, to thy 
Sixth Title in the Fourth. - r 


the Means by which Things become due ro us. 


ons, or the Civil Law, 


duc'd by the Civil Law. Whereupon we are to obſerve, 
acqulir'd either by Particular or Univerſal Title. 
Title, are Adjudication, UVſucaption, or Preſcription ; and the 


Right of a Thing, as a Donation in proſpect of Death, re. 


Alieniating, and ſuch by whoſe Means another may acquit 
ding to the Civil Law, by Univerſal Title, ate ' Inheritanc, 
ſon, in | Favour of Liberty beſtow'd upon Slaves; Sus 


Title of che Second Book, to the Fourteenth of the Thick 


He explains three Points concerning Things, their Dini. 
ſions, che ways of acquiring them, and Obligations that arg 
As to the Diviſions, he makes them principally Two; by 
the firſt, Things are either in Commerce or out of Commerce) 
by the ſecond, they are Corporeal or Incorporeal. 9 
In Relation to the Second, we ſhall obſerve, that the 
Property of Things is acquir'd eicher by the Law of Nati 
The ways of acquiring introduc'd by the Law of Nation; 
are explain'd in the Firſt Title of the Second Book. 
The Second Title explains the Second Diviſion of things 
which are either Corporeal or Incorporeal ; upon which, the 
Emperor takes 98 to treat of Real and Perſonal Servi 
ces, as being Incorporeal Things. n 
From thence he paſſes to the Ways of acquiring, intro- 


chat the Property of Things, according to the Civil Law, i 
The Means of acquiring in the Civil Law by Particular 
Expreſs Diſpoſition of the Law, which-- transfers the fil 
ſembling a Legacy, the Property whereof paſſes ro the Done Wi! 
without Delivery. Then the Emperor in the Sixth Title 
ſpeaks of Uſucaption, or Juſt Uſurpation, and the Conditions 
which it requires; and in rhe Seventh Title, of Donations. 
After that, He goes upon Perſons who have the Powet of 


ann. Fu 
The Ways of acquiring the Properry of Things, accor 


the Prætorian Succeſſion, called Bonorum Poſſeſſio, Acquiſition 
by Adrogation, Adjudication of the Goods of a deceas'd Per 


ceſſion by Publick and Open Sales, and the Sueceſſion called 
Miſerable ; theſe Six Ways are explain'd from the Ten 


A 
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Jus rixiAxNs Iaſtitates. 89 
ss every Succeſſion is either Teſtamentary or Legal, and 
legal takes place only in defect of the Teſtamentary; 
e Matter of Teſtaments is explain'd from the Tenth Ti- 
of che Second Book to the End thereof, and may be 
auc'd to Three principal Articles. Mx 
W The Firſt relates to the Four Conditions requir'd to make a 
Wmentvalid ; whereofthe firſt is, that it be made in the Form 
We(crib'd by the Laws; from which, however, the Military 
ment is exempr : Secondly, the Teſtator muſt be inti- 
a to the Power of making a Wil; Thirdly, He muſt ei- 


P 
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i er Inftirure or Diſinherit thoſe Children that are under 


Power; Fourthly, He muſt inſtitute an Heir; for with- 
t chat, there can be no Teſtament: Now the Inſtitution 
Way be to the firſt, ſecond, or third Degree: That in the 
rſt, is called properly Inſtitution; that in the Second or 
her Degree, is termed Subſtitution ; and it is divided into 
gar, Pupilary, and Quaſipupilary. „ 5 
The Second Article ſnews, how many Ways a Teſtament 
y made, may afterwards. become null; which is the 
ubject Matter of the Seventeenth and Eighteenth Titles of _ 
Se Second Book. e 
The Third ſhews how a Teſtament made in the Form 
eſcrib'd by Law, and nor invalidated may have irs Exe- 
ion; which is done by the Heir“ entring to the Succeſ- 


ful n: Now this may be done ſeveral ways, according to 
re. e different Qualities of the Heir; for ſome are neceſſary 
Yon irt, others are both neceſſary and ſu; Heredes, and others 


traneous Heirs. 8 5 „ 
The entring to Inheritance, makes the Heir liable not 
ly ro the Debts of the Deceas'd, but to the Deliverance 
Legacies and Fiduciary Bequeſts ; which are therefore the 
** of the Second Book, from the Twentieth Title to 
we End. 0 VVV 555 
In the firſt Place, the Emperor explains the Meaning of 
Legacy; what Actions a Legatee may have on Account of 


fron Mie Legacy left him; what things may be diſpos'd of by 
Per gacy, and to whom: Then he ſhews how Legacies are ta- 
Suc- n away or transferr'd; and laſtly, what Diminution they 


ive by the Law Falcidia. 


5 As 


90 Jus rIN IAN Hiſtitutes. 
As to Fiduciary Bequeſts, He treats of them in the Twe 
third and Twenty fourth Titles: In the Firſt of theſe, f 
explains the Nature of the univerſal Fiduciary Bequeſt, call 
Inheritance by Fiduciary Bequeſt ; and in the — 4 He er 
plains what a particular Bd actars Beque#t is: Aſter which, 
the laſt Title of the Book, He ſpeaks of Codicils. 
Iieſtamentary Succeſſions, which take place before all other 
being explain'd in the Fifteen laſt Titles of the foregyin 
Book; the firſt Titles of the third Book, treat of Legal 9 
ceſſions, which are admitted only in default of Teftamentay, 
According to the Ancient Law, there were but two kind 
of Legal Heirs : For by the Diſpoſition of the Law of th 
Twelve Tables, the Legal, or Succeſſion to Inteſtates, fell a 
ly to two ſorts of Heirs ; which were, firſt Heredes ſui, 0 
Domeſtick Heirs, and in default of them, to the next of Ki 
by the Father; which makes the Subject Matter of the ty 
firſt Titles of this Bo“. % ng 
In proceſs of time, there came to be another Legal h 
ceſſion, appointed by the Senatus-Conſulta Tertullianum mi 
Orphitianum, of which mention is made in the Third an 
Fourth Titles. OR ie PE LE Tan 8 an : 
Ihe Fifth treats of the Succeſſion of Inteſtates, to whid 
the Cognati were called by the Prætorian Law; every on 
ccording to the Degree of Parentage : This leads th 
1 to ſpeak of the Degrees of Kindred in the Sin 
Title; after which, He confiders thoſe which were exc 
ded from this Prætorian Succeſſion, becauſe they were 
| orherwile ally d to the deceas'd, than by a ſervile Rely 
tion. | LES 
The Succeſſion of Freemen, is the Subject of the Seven 
Title; and the Aſſignment of Freemen, that of the Eight 
After the Emperor has explain'd the Matter of Succeſſu 
which, according to the Civil Law, is rhe firſt way of 4 
quiring the Property of Things by Univerſal Title, Hep 
ceeds to the other Five; which are the Prætorian Succeſſ 
called Bonorum Poſſeſſio, Acquifition by Adrogation, 4 
judication of the Goods of a deceas'd Perſon, in favour 
Liberty conferr'd upon Slaves, the Succeſſion which accril 
by Publick Sales, and that called Miſerable : All whit 
are treated of, from the Ninth to the Fourteenth Title. 


Th 


Of Jus TIN1AN' Inſtitutes. 91 
"Then he comes to the laſt Point relating to Things, 

Ms OBLIGATIONS ; which are the Means whereby 
ings become due to us: Firſt he ſhews what an Obliga- 
is, and the Cauſes that produce a mix d Obligation; 

ft is, partly Natural and partly Civil; as a Contract, Quaſi- 

tract, Crime or Offence. „3 . 

As touching Contracts, ſome are called Nominate; that 
diſtinguiſh'd by certain proper Names, authoriz d by 

e Law, which allows them a particular Action; others 

e called Innominate Contracts, having no ſpecial Name 
particular Deſignation, and are form'd only by one of 

e parties, fulfilling the Agreement. ö 

Nominate Contracts are form'd Four ways, by delivery of 

e Thing agreed for, by ſolemn and formal Words, by Wrs- 

g, and by the ſole Conſent of the Contractors. 8 

Nominate Contracts, made by the Delivery of any thing, 

e the Loan, Depoſite and Pawn, which are treated of in 

e Fifteenth Title. 

Contracts made by Words, are called Stipulations ; the 

neral Principles of which, are firſt unravell'd, in or- 

r to come to rhe chief Diviſions of that kind of Con- 

The Firſt is of the Stipulation made between the Perſon j 

Who Demands, and him that Promiſes ; and of that made 
ween ſeveral that ſtipulare or promiſe.  _ 

The Second is of the Stipulation made by Free Perſons 
Slaves. 8 „ fo | 

The Third of Stipulations that are called Fudicial, Præto- 

n, Common or Conventional. „%% 

The Fourth of Stipulations called Uſeful, or good in Law; | 

id of Szipulations that are Unuſeful,  _ —_ | 
The Fifth is of Principal and Acceſſary Stipulations, called 

reties or Cautions. | 1 8 | 1 0 

The Twenty ſecond Title treats of Mitten Contracts. 

The Five following Titles, explain Contracts made | 

the ſole Conſent of the contracting Perſons ; which are ” 

e ec of Purchaſe, of Hire, of Partnerſhip, and of the j 

 Wendate, 3 1 / 

The Twenty eighth Title treats of Quaſi-ContraFs ; the þ 

xt ſhews how Obligations are to be acquir'd ; and the laſt, : 

Tir what manner they may be exſtinguiſ d. 
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92 O JusTINIans Inſiitutes. 
Having ſpoken of Obligations, which ariſe from Cont1y 


or Quaſi Contracts, the Emperor proceeds in the Five Ik 
Titles of the Fourth Book, to treat of Ons, that ſprinflM” .: 

| from Faults and Quaſi- Faults. _ inſt F 

The reſt of the Book, from the Sixth Title to the . c 


reenth, is employ'd in treating of Actiont. 

It begins with the Definition of an Action, which is fi The 
low'd by ſeveral Diviſtons, explain'd in the Sixth Title, x 
cording to the Chief and Principal of which, Adtions a 
either Reel, Perſonal, or Mix d. 

The Second is, of Actions deriv'd from* a Civil I. 
and ſuch as have their Foundation in the Prætorian. cpa 
The Third is, of Actions by which the Plaintiff oi 
j purſues the Right of a thing belonging or due to him, and 
1 | _ thoſe by which the Puniſhmenr of the offender is only aims 
1 at; and of ſuch Actions by which both are intended. 
0 Ihe Fourth Diviſion, is of Actions by which the Plaini 
1 ſues for the Single, Double, Treble, or Quadruple Val 
Wl of che Thing he would recover. 
| © The Fifth is of Actions of Good Faith, Strict Lew, at 
1 Arbitrary Actions. : 
| 


3 The Sixth is of Actions in which the Total of what 
1 due is ſued for, and in which the Defendant is either u 
ſued for the whole, or in Conſequence of which, he! 


condemn'd to pay only as far as his Circumſtances will; 


| 

lf ou. 

| After meſe Diviſions of Actions are explain d in the Siu R 
[11 Title, rhe Seventh treats of certain Pretorian Actions wh B 
(| Men are liable to, and which proceed from Contract: malll,..c: 
| by Slaves or Children under their Power, or elſe by (uM... 
1 e 4 to whom they have committed che Managemem | 


= ---- - rheir Aﬀairs. 
| The Eighth Tirle ſpeaks of Actions chat may be brouy 
againſt a Maſter, for a Fault done by his Slave. 
118 Ihe Ninth, of Actions to which the Owner is liab 
Fi EO for the Hurt or Damage done by a Beaſt. 
mo The tenth, directs what Perſons are to be employ d 
14 | carrying on Law: Suits. 
| The Eleventh Title, treats of the Security requir'd « of dl 
if : Parties to a Suit, or ſuch as appear for them. 


ö 
| 


Of the Second Edition of Juſtinian's Code. 93 
ke twelfth ſers forth rhe Nature of remporary or perpe- 
1 Actions, and what Actions the Law affords to or a- 
inſt Heirs; what thoſe are which lye in their Favour, and 
ragainſt them; and laſtly, thoſe which are neither al- 
0 for nor againſt them. . 10 

The thirteenth treats of Exceptions, and the Fourteenth 
Replies. N N 


urd into Poſſeſſion. 95 ART. 
The Sixreenth declares the Penalty of ſuch as commence 
xatious Suits. e 
The Seventeenth preſcribes Rules to be obſerv'd by 
ages, in the ſeveral Suits brought before them. 


an Publick Fudgments, wherein every one had free Liberty 
proſecuting ; and of which, the Penalties were eſtabliſſi d 
| the Laws, called Fugiciorum Publicorum Leges. 


— — 


Sr or: 
Of the Second Edition of JUSTINIAN's Code. 


ROM what has been aid; it follows, that in 523, the 
Body of the Civil Law, compos'd by Fuſtinian's. Order, 
dnfiſted only of the Inſtitutes, Digeſt and Code; bur the 


dundance of New Conſtitutions publiſh'd by this Emperor, 
oduc'd in proceſs of time, a Fourth Part of chat Body of 


lis and the following Chapter. 1 Ye Fs 
In the Year of Grace 534, the Emperor Juſtinian pub- 
ld another Code, and ſuppreſs'd that which was put out 
his command in the Year 529. He was ſenſible that 


e ſame Matter; others contrary to the preſent Uſage, and 
t ſince rhe Publication of ir, he had been oblig'd to make 


olume: And therefore, thinking it not below his Majeſty 


The Fifteenth of Hijunctions, or Actions to put the party 


And the Eighteenth and laſt, ſhews what were the Ro- 


de came out afterwards, with ſome Alterations: Beſides, 


ay now in uſe ; of which I ſhall give an Account in 


the firſt, there were many uſele(; Laws, which decided 


veral Ordinances, which it was proper to inſert in this 


to 
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] 94 Of the Second Edition of Juſtinian's Code, Will 0 
|! 10 correct his own Work, He reform'd the firſt, an] | . 
f liſh'd an Ordinance, De emendatione Codicis. Domini Fulinia 0 
| e ſecunda ejus editione; which he directed to the Sana pe 
| Conſtantinople, to receive his New Code; declaring therein _ 
| ' Pleaſure, chat his laſt Code ſhould have the Force of.Lay me 
| intirely rejecting the former: This laſt was intitled, ir 
li repetitæ prælectionu; that 1s, Revisd, Corrected, and Aupment BH 
l The Additions and Alterations in the Second "Code, nn lot, 
rally lead me to ſpeak in this Place, of thoſe I wo Se; BR” 
Lawyers, who began to be taken notice of in the Reign 0 
Auguſtus; and continu'd till that of the Two Brothers, M Ke 
n and Lucius Verus. 35 as 
Altho' this Matter was touch'd upon in the Sm]: 
teenth Chapter, I thought it the beſt +4 to 108 * nts 
_ Place the particular Explanation thereof, which I ſhall „eas 
Wl give; and the rather, becauſe it diſcovers the Reaſons of of 
Wl greareſt part of the Alterations made by Juſtinian in h che 
Mt Cds > 1 e 8 a d 
1 Theſe Sects were not diſtinguiſh'd by a : Not 
if Name, till long after they had 7 Hole B Th 
| great length: Thus one was called the Sect of the Sabinin a F 
Fl from Sabinus, who was a Favorite of the Emperor Tiberiu e C 
9 | the other had the Name of the Sect of Proculeians, fra” 
| * Proculus, who liv d under Veſpaſian. *Tis. held, that 9 1 hav 
Ih Capito, who was extreamly attach'd to Precedents and on” 
| Cuſtoms, was the Head of the Sabinians ; and that Lak Inac 
[dl Who did nor "confine himſelf ro Rules, but follow'd i lic 
1 Dictates of Reaſon and his own. Underſtanding, was #iﬀ-.. 
1 Head of the Proculeian Setter. rm 
1 | Thus the Sabinians choſe rather to ſtick to the Deciſi As 
9 ol che Law, than any Equitable Interpretation that might oh 
[8 drawn from ĩit; and gave their Anſwers and Deciſions acc ird 
4/1 ding to the Rules and Principles they had learnt. K 
i N 1 Proculeians, on the other Hand, without ſticking clo ks 
| 9 to the Rules and Principles of the Law, carefully examini 8 
1 all Queſtions propos d to them; and being rather incline.” 
ö | to fellow natural Equity, than the rigorous Deciſion of il ects 
12 Lam, grounded their Anſwers upon their -own Reaſon. ail jad 
Ii natural Equity; thereby endeavouring to eſtabliſn abul us 
| dance of New Principles, contrary to the Rules of the Ano ec 


How 


Of the'Second Edition vf Juſtinian's Code. 9 4 
However, this was nor ſo general, but that it frequently 


C 


ppen'd otherwiſe; and Fuſtinian, affirming the Opinion 
el the one, and ſometimes of the other Sect, ſufficiently 
7 , monſtrates, both were often agreeable to the Rules of 
ity. After Capito, Maſur, Sabinus, Caſſius Longinm, Ce- 


Sabinus, Favolenus Priſcus, Aburnus Valens, Tuſcianus, 
Woius Julianus, were all of the Sabinian Sect. rh 
nau lnriſtius Labeo, Nerva the Father, Nerva the Son, Pega- 
celſus the Son, and Neratius the Elder, were of the 
aof Proculeians. | Cotte SOD TE MEL, win ad, 
WTheſe do Sects continu'd till the Reign of the two Bro- 
rs, Marcus Aurelius and Lucius Verus, ſo that all the Stu- 
nts of the Law, generally follow'd the Principles and Opi- 
ons either of the Sabinians or Proculeians. But the Lawyers 
Jo flouriſh'd under theſe two Emperors, affected neither 
theſe Parties; and ſome who had gone before them 
d done the ſame, following their own Judgments, with- 
ir any regard to either of the two Sects. Be 

Theſe Lawyers, who read the Writings of the Sabinians 
d Proculeians, without prejudice to either, agreed with 
e Opinions of either Side, as they ſeem'd to carry in 
em more Reaſon and Juſtice; nay, ſometimes they en- 
favor d by an equal Temperature to avoid the two Ex- 
mities, into which the the two Sects, 'thro* too great Ob- 
inacy, had fallen; and this got them the Name of Eriſcundi, 


n 


ich comes from Eriſco, ro Divide: Becauſe they made 
e of che Opinions of both Sides, in order the better to 


rm their own. 17 on eie e e 

As neither of theſe Sects wanted ſtrong Reaſons to ſup- 
rt their Opinions, it often happen'd, that the Judge being 
ard pur to it to determine between them, apply'd himſel 

) the Emperor for his Deciſion; and ſeveral Emperors 
ave decided Queſtions, upon which theſe two Sects had 
ven contrary Opinions: Bur notwithſtanding, there re- 
ain'd ſo great a number of Caſes conteſted by the two 
ds, that whilſt the Digeſt was compoſing, the Emperor 
ade ſeveral Ordinances, to decide part of them; - theſe 
eng Fifty in number, were called Fuſtinian's Fifty 
ſeciſion;: And as he thought it proper to inſert them 
d his Code, ſo he reſoly'd at the ſame time to correct it, 
d retrench ſome Conſtitutions which ſeem'd uſel eſs bla. 


* — — — OP a = — « _ — — — Y a - 
- . —— e pe . - 2 
8 MN 2 — _ * 1 = my ay — — * — + © 
CET FREIE yo on ar —— 
4 F = a % 


I 


* = 

= —— __ 
r 
— 2 K — i 
PS £ * 


— —— — —. 


* 


| tions, which were not in his Firſt Code. 


a — I Arete — . 
Re re eng roo 
— 
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Prælettionis, as is before obſerv'd 3 and is the ſame that! 


the Treatiſe written by Merillus upon that Subject. 


which is the Reaſon, that altho' the - Fiduciary Tutoiſhi)d 


Of Jaſtinian's latter Conſtitutions called Novel 


Code; but after his Death, the Fourth Part was corp Jed 
our of his Conſtitutions, called Novels. We 


After the Publication of the Second Code; and which cal 


Occaſion requir'd. 


96 of Jusrinr4n's Novels 
ding therero theſe Fifty Deciſions, and ſome oehar, Con 


This new Edition of the Code, was publiſh d in the Yeu 
of Chrift 534, under the Title of Codex Fuſtinianeus repetiy 


now 1n uſe. } 

As to Fuſtinian's Fifry Detifions, they being r mix'd nil 
the reſt of the Laws, tis not an eaſie Matter to diftinguiſh4 
of them, nor are our Authors agreed upon that Point: u 


But we muſt nor forget that the Inſtitutes came ou if 
533, and conſequently before the Code juſt now mention 


Brothers was abolifh'd by the laſt Law, $. 1. Cod. de La 
bered. there is no notice taken of it in the Inſtitutes, unde 
the Title De Fiduciaria Tutela ; that Law Dew poſterior y 
them, and not pin till 534. 1 | 


C HAP. 5 XXII. 6 ake 


Doge Juſtinian 3 Life, the Body * the Civil Law 0h * 
ſiſted only of Three Parts, the Inſtitutes, Digeſt, a 4 


So that this Emperor's Novels are his laſt Conſtitutions, mi 15 


poſe the Fourth and laſt part of the Civil Law. 
This Emperor then, made ſeveral Laws poſterior to 
Secend Code, ar ſeveral times, and upon divers Subjects, 


Some Interpreters have thought theſe Conſtitutions u 
called Novels, as introducing a New Law, contrary i, oft 
that of the Digeſ# and Code: But they have no groul 
For this ia ſince all the Novels are not repugm 
to the Laws of thoſe Two. Collections; we mult! 
with Cjacius, that they were ſo called, Quaf Nove 0 


"4 | 


\ 


\ 


of Justikiaks Novels, 5 


| btutiones & poſt Codicem Juſtiniani, repetitæ preleRions 

J 10% Kare. In che ſame manner, ſome of the Conſtitu- 
n of the Emperors Theodoſius, Valentinianu, Martianux, 
,, Majoranus and Severus, were alſo called, Novels, be. 
auſe they were made after the, Theodyſian Code; in, Imita- 
ion of which, Fuſtinian gave the ſame Name to certain 
onſtitutions by him made, berween rhe Publiſhing of rhe 


quis filiumi i in fine C. de inoff. Teſtam. And in ſhorr, this 
Lis has been given to the Conſtirurions of ſeveral Empe- 
ors who came after Fuſtinian... - . 

As to thoſe made by the Emperors 8 preceded him, ir 
to be obſerv'd, they had not the Authority of Law, at. 


ar or Ordinances which were not compreheiided in the 
ollection publiſh'd by his Authority, ſhould be of any 
orce; forbidding all Lawyers to quote or make uſe of 
dem, and the Judges to have any regard thereto. 


aken our of the Theodoſian, and the Novels of ſome of Ju. 
linian s Predeceſſors, they may be of great fetvice to- 


dnly a Part. 
To return to Fuſtinian's Nowell, it is to be obſery'd, that 
his Emperor after having made his Code, which has in it a 


ew Laws, upon occaſion of ſome Caſes, not been deci- 
led; or to abtogate the Old ones, according to the, Cir- 
uinſtances of the Times: For all Laws have theit Origi- 
al in the Publick Advantage, which alters according ro 
e pteſent Variety of Circumſtances. 

In ſnort; many of theſe Novels were made only to con- 


76h by rhe Alterations ro which all Human Affairs are 
ubje 


4 eſtabliſh a New Law, others to confirm the Law whereof 


aw, or reform the Whole or in Part. 


1 Two Codes; L. 1. 6 Sed cum Novelle C. de Fs} Cod. J. 


er the Collection made by his Order; He having in his 
dict for the Confirmation of the Diel, declar d, that no 


Nevertheleſs, theſe Novels are not altogether uſeleſs; for 
5 Juſtinian's Code was chiefly compos'd of the Conſtiturions | 


vards underſtanding thoſe of which Triboniun has reported 


W ps CO ee „ 


aſt number of his own Ordinazces, was oblig dt to make 


4 
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irm and inforce the Ancient Laws, that were become ob- 


| Thus amorigſt this Emperor 5 Novels, ſome were defign'd 


— 


he Uſe was uncertain; and ſome to correct the Ancient 5 
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„8 Of Jus iN 1A Vi Novel. 
Oh Altho' Tribonian was often - employ'd in rok; of th 
Novels, there is room to believe; Fuſtinian niade uſe of fh 


veral, other Hands on thoſe Occafivns; which is to K 
1 by the Diffefedcs of the Stile they are writ i 
lowever that be, tis certain he reap'd great Advantigg 
From ſeveral of thoſe whith were of his Compoſition ; al 
it is = He very Much enrich himſelf by introdj 
eing a New Law comfrary to the Old; or by deciding Di, 
putes, upon which Suits had been before commenci, 
which is the Reaſon that many of the Novel are rejedel 
in our Provinces, Where'the Civil Law is receivd. 
All theſe Novels were ether directed to Magiſtrates, Riſky, 
or Citizens of Cbnſtantinbple, and were of equal Force at 
Authority ; foraſmiich-as by thoſe directed to Private hi. 
us, they are enjoin'd to have them proclaim d, and fe 


them executed according! to cheir Form and Tenour. 
After Juſtivian's Deceaſe, Which happen'd in the v 
of Chriſt 566, in che Eighty ſecond of his Age, and Thi 
ninth. of his Empire, ſome part of his "Novels, ' Which wer 
diſpers'd here and there, were collected and reduc'd im 
one Volume, together with Thirteen of his Edicis; 4 
which make up the Fourtliiand laſt Part of the Body of il 
To Law $A N 20 01093 gabe 
The greateſt part of theſe Novels were written in Grel 
becauſe the Seat of the, Empire was then at Conſtunrinel 
where few er none fpokeè the Latin Tongue in Perfection 
Yer, ſome of them were pubPRh'd in Lain, and have bet 


4 ” 


taken notice of by Antenius Auguſtinu. 


ys Teen Four Lat Trahflatlons of the Novels. 


* 
- 


The Firſt, whoſe, Author is not known, appear d juſt 
ter Fuſtinian's Death, as Contius proves in the Prefac 
which he made in 1559, ar the Beginning of this Collecti 
Contius Alciatus and many others, call this a barber 
Tranſlation; and the Famous Du Moulin, in his Treatiſel 
Dſury, Q. 1. Number 69. ſays, That the Author of it wa 
very, expert in the Latin Tongue. Nevertheleſs, Cujaciu 
his Obſervations, lib. 4. cap. 38. commends him very mul 
| thews his Learning in many Paſſages, and ſays, that! 
Tranſlation” is better than any fince undertaken; He allo 

that many Faults have flipp'd into the ſeveral Editions, 
| Impures them to rhe Preſs, and not to the Tranflator. 


L 


\ Fi 70 N 5 


Lełunclavius, in Not nd Parat. Autor, Græcor. Lib. 2. Not. 244. 
Ferſ. multis in locus, alſo proves, that this Tranſlation is in 
man) Reſpects, more ample and correct than the others. 
But be that as it will, tis no Wonder this Ttanſlarion 
abounds with Barbarous 1 and unpolite Terms, 
for it is made Word for Word; which way of tranflating 
will not allow the Language to be either very Elegant or 
Polite: Habet omni lingua ſua quædam propria genera locutice 
num, que cum in aliam linguam transferuntur videntur abſurda. 
Every Language, ſays St. Auguſtine, has its Idioms, which 
£ when tranſlated into another ſeem abſurd.” Lib. de ve- 
n Relig. cap. 50. e ee ee lagna 
The Second Tranſlation; which came out 1 85 at the 


by Julian, Profeſſor of Law ar Conſtantinople ; who liv'd 
under Fuſtinian, and ſeveral other ſucceeding Emperors : 


Deciſions contained in Juſtinian's Conſtitutions, by way o 
Paraphraſe; but is ſo much the more valuable, as the Au- 
-thor-liv'd in Fuſtinzan's Time; and was in great Repura- 
tion at Conſtantimople, for his exquiſite Knowledge in the 
Laws. Iis true, He did not follow Fuſtinians Order, in 
the Second Law of the Code, De veters Jure enucleando; 
which was to tranſlate the Laws Word for Word; and not 


omitted all chat was uſeleſs, and kepr only ro the Emperor's 
Deciſions, which he often explains after the beſt manner, 


Faithful and Exact. JV 1 
The Third Tranſlation is chat of Haloander, printed firſt 


ral Places: | 


nie The Fourth and laſt, which is very much valu'd, is that 
we made after Sermger's Greek Copy, printed at Baſſe by Her- 


ci vagius in the Year 1561. 


mu The Firſt, commonly called the Vulgar, is printed in 


hat I the Civil Law Courſes, either with, or without Gloſſes; 
alot the Antiquity whereof, and unanimous Conſent with which 
ns, all che Interpreters of the Law have generally receiv'd it, 
renders it very valuable: Beſides, as all Nations ac- 

8 5 . knows 


L. 


Jas rI NIA Novels: as 


fame; time as che Firſt, is a Latin Paraphraſe, made 


This Abridgment, called Fulian's Noveli, conſiſts only of the 


otherwiſe : Vet certa! nly he is very excuſable, for having 


without deviating from their genuine Sence, So that when 
there is an) Difficulty in a Novel, tecgurſe muſt be had ta 
this Paraphraſe, which has the Character of being very 


at Norimberg in the Year 531, and ſince re- printed at ſeve- 
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100 Of Jus rINIANI | Novels. 
knowledge it for Law, when any Doubt ariſes upon ty 
Text, there is no need to have recourſe to the Greek Or. 
ginal; becauſe, as Contius obſerves, this Latin Verſion wy 
made from a Greek Copy, much more correct and perſed 
than that which we have. A 
The unhappy Wars and Incurſions of the Goths into I: 
and Greece, occaſion'd the utter Loſs of Juſtinian's Law ; by 
it was recover'd at Malfi ; and Irnerius, by the Authority of 
Lotharius the Second, in the Year 1130, reſtor'd the D. 
geſt, Code, and Latin Verſion of the Novels: Upon which 
we are to obſerve, that it was very defective, and mai 
Novels wanting, either becauſe they could nor be found, 
or were quite out of Date; as being calculated for part 
cular Places, and therefore no part of the Common or Ge 
neral Law. 8 . „„ ONITOL T0 VITAE 
This Firſt Verſion, contain'd only Ninery eight Novel 
but Holoander and Seringer made up the Number One Hu 
dred and Sixty five, out of the Greek Book of Novels; and 
Cujacius added the Three laſt, which make in all the pre 
ſent Number of One Hundred Sixty eight. Mathew the 
Monk, in his Preface, Coll. Conſtit. Eccl. Græc. affirms, thi 
Fuſtinian made One Hundred and Seventy ; if ſo, ther 
muſt have been Two loſt. Fuſtinian's Epitomy contains oi. 
ly One Hundred and Twenty eight ; amongſt which, ther 
are Four of the Emperor Fuſtinus, and Three of Tiberius, 
This Volume was called Authentick , becauſe Fuſtinian; 
laſt Conſtitutions, therein, are of greater Authority than the 
reſt ; according to the Maxim, that when Two Laws are cos. 
trary one to the other, rhe laſt Repeals rhe firſt, 8 
*Tis believ'd that about the Year 1140, ſome TInrerpre 

ter chang'd the Order they were firſt plac'd in, and di 
vided them into Nine Collations ; which Word fignifies 1 
Heap or Jumble of ſeveral things together: But what Rex 
ſon he had for making this Diviſion does nor appear, finct 
there are Conſtitutions, upon very different Matters, that hart 
no Relation one ro the other, in the ſame Collation ; ani 
which are in no other Order, than as he that divided then 
pleas'd. Ir were to be wiſld he had obſerv'd the ordet 
of Time, by which we might have eaſily diſtinguiſh'd thoſe 
that made others Void; but he has thought fit ro put then 


* 


into Nine Collations. 9885 


Exe | 


3 


Jus rIN IAN S Novels. 101 
Every Chllation is divided into ſeveral Titles: and the 
Number of the Titles of a Collation, do not continue in the 
following Collation; ſo that the laſt Title of the Firſt, is the 
WSixth Collation; and the Second Collation begins with the 
Firſt Title, and is not the Seventh. But all theſe Teles are 
diſtinguiſh'd by the Number of Novels; for Inſtance, The 
Firſt Title of the Second Collation, is the Seventh Novel. 
Moſt part of theſe Novels, conſiſt of a Preface, ſeveral 
Chapters, and an Epilogue. 1 eie 
In the Beginning or Preface, the Emperor explains the 
Reaſons and Motives that induc'd him to make that Con- 
Nitution; which is the Method obſery'd in moſt of our 
Wal Edicts. wales e 


= % 


The Chapters contain ſeveral Deciſions upon the Mat- 


er in queſtion ; and theſe Chapters are divided into many 
T4 aragraphs. 1 35 e 

u Laſtiy, in the Epilogue, the Emperor enjoins a ſtrict O- 
pre pedience to his Conſtitution, according to its Form and Te- 


Drdinances. _ © 


re conſequently not only of very great nſe, but abſolutely 
eceſſary to ſuch as deſire a complear Knowledge of the 


Vork, ſays, That he prefers it before all the Riches of Kings and 
A . 3 „ 
Towards the Year 1130, a German, called Irnerius, who 


wh ad ftudy'd ar Conſtantinople, re-publiſh'd the firt Tranſlati- 
jez Dns of the Novels; in the cloſe peruſal whereof, finding 


ome Deciſions, which might relate to ſeveral Laws in the 
ade; which he compos'd Summaries or Extratts of ſeveral 
{ rhoſe Novels, and inſerred them in ſuch Places of the 
ade, as thoſe Extracts had any Relation ro. 
Theſe, this Author plac'd at the End of ſuch Laws as they 
holly or in part Repeal'd, or to which they made any Ad- 
tion, or gave any Explanation: Theſe Summaries were 
alled The Authentics, by which Name they go at this Day. 
nd ro hinder theſe Extras of the Novels being confounded. 
th the Laws of the Code, they are printed in a different 


Even 


nour; in which manner, our Kings alſo conclude their 


2 


As the Novels are the laſt Conſtitutions and Laws, they 


here fire a con ; 
„ Nman Law. Heloander, in his Epiſtle Dedicatory to the Senate 
nt Norimberg, which is at the Front of his Tranflation, a- 


nongſt other things in Praiſe and Commendarion of this 
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Law; for by their means, we may at once ſee rhe Amend. 
ments and Abokſhmems. of, the Laws of the Code, made by 
the Novels. 

From what has been ſaid; it follows, chere is a wide Dif. 
ference. between the Authentick and Authenticks : The firſ 
being applicable only to the Collections of Juſtinian $ Novels 
the latter, to the Extract. of thoſe ſame Novels: So tha 
when any Difficulry ariſes about theſe Authentichs, it wil 
be neceſſary to go back to the Fountain- head from whence 
they ſpring, in order to remove it. 

1 particular Account I have given of the Four Part 
which compos'd the Roman, Law, in the State it now is; and 
the Care I have taken to ſer down the exact Time when 
each of them was publiſh'd, ſufficiently ſhew, that the Novel 
were not put out till after the other Three Collections: And 
therefore” we ought nor to be ſurpriz'd, there 1 is no mention 
at them 1 in the Preface to the Inftitures ; - which was deſi gn 
to give an Account, of how many Parts — Body of the 

Roman Lam conſiſted -: Bur Siren could 3 9 nothing of 2 
Work, He had not then ſo much as pro 
Nome of: theſe Novels are not obſerv Ain in France, even in 
| thoſe Provinces where the Written Law is followed ; ſome ih. 
becauſe they relate ro particular Marrers, which being qui I 
out of uſe, or to which we are utter Strangers, are there. Boc 
fore intirely uſeleſs ; others, becauſe they are not agreeabe SU 
to the Rules of Equity, and are thought to be dictated H low 
Tribonian, as well as ſeveral Laws which bear Tuſtinings 1 
Name; inſerted in the Code thro” a Spirit! of Avarice, which 
the Antients lay to his Charge. _ 
I have nor here given wy Analyſis 'of this Work, as of 

- the other Parts of the Law, becaule it is impoſſible to male 
a Methodical Succefſion of the Titles which compoſe it; 
| Beſides, that the ſame Novel contains ſeveral Matters which 
have no Coherence, there is no manner of Order obſervd 
in the Collection. And Gothofredps was oblig d to make an 
Abridgment thereof, in order to pur the Subject Martersdl 
which it treats, into the ſame Order with the Code; whic 
Abrid gment 1s to be 5 at the Head of his Edition of thi 
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of the. Law. cee i, the Eaſt Gr. | 103 


The Order 1. have propos d, requiring g 1 mould Mew 
what Authority the Body of the Ci6il Law was of inthe Eaſt 


1 

0. and Matern Empires after Juſtinian's Death; che {athe n 
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hen Tin Body o of Lew Gm * guſlinten, rar Irs ard 
* Nt the Eaft for Three Hundr6@ Years afrer NIE Death, 
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es. 
gn hs Dig et angiag Code were pur into 5 Greek in e 
tie Time; aul after the Emperor's Death, one Theophilus (not 


8) Va that compos'd the Hiſtitutes) made a Greek. Paraphraſe 
upon me ſame Inſtitutes. The Novels allo; Written original- 


nh in Grech, were tranſlated into Latin, as 1s obſerv d in 
me, the preceding rr Hg 


ſuite But Three Hundred Years after Tuſtinian' Den hs. 


cre Body of Law made by his Order, with'ſo much Pains and 
able Succels, receiv'd ſeveral Changes, and was no longer fol- 
1 by low'd in the Eaftern Empire,” -© 7 Lori; 
e The Baſeneſs 


and that the Meth 
Exactneſs: After that, they made ſeveral New Ordinances, 


ſtoms, with a View of aboliſhing | Ts totally. 1644: Bai 
Theſe New Ordinances and Cuſtoms, furniſh'd che Emperor 
Baſilius with a Handle tö make a new Body of Law, Which 


Pub; Aud in 886, under the Title of Baridura ; in e 
Ti TP IE 006 as 


Too On reg n 
— — — 
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of the Emperors; Il: qheir! Jealonſie of 
Juſtin's Fame, made them ſtudy for a Pretence to deftroy. 
; ar firſt they gave our, that Fuſtinian's Books were not 

al 1005 ſufficient, to alwer all Diffleulties that daily aroſe; 
Je d in compiling them wanre 


contrary to the R man Law, and introduc'd particular C. 5 


he ſet about towärds "the Year of Grace 880, but did nat | 
live to finith it. Leo, Sirnam'd the Philoſopher, brought it 
to Perfection, and divided! it into Sixty Books, which che 
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'AS 5 think, of his Father, who was the firſt Projecta; 
but others believe, they were ſo called, becauſe they co 
tain an Imperial Law, taken partly from the latter Emperon 
of Conſtantinople ; the Word Bade, ſignifying Royal or In 
perial. [See the Firſt and Seventieth of Leo's Novels, an 
Cujacius's Sixth Book, of his Obſervat. Chap. 9.] | 

Conſtantinus Por vephyrogeneta, Leo's Son, corrected, augment 
ed, and put the Faſilich into beiter Order: Abour the Yeu 
920 he publiſh'd them; and then rhey began ro be in fil 
Authority among the Greeks ; the Truth whereof is fo u 
deniĩable. that Chjactus ſays in the Seventeenth Book of hi 
Obſervations, Chap. 31. The Conſtitutions of the Emperor Le 
were of no force, but a they agreed with the Baſilicks. 
From that time, the Baſilicks alone, with ſome. Epitomiy 
and Abridgment: of the Law, and a few Conſtitutions of the 
Emperors who ſucceeded Baſi wag made up the whole Ln 
of the Eaft; and cqntinu'd ſo till the Reign of Conſtantin 
XIII. rhe laſt Emperor of the Greeks, in whoſe Time, Cn 
ſtantinople was taken by Mahomet, Emperor of the Turks, i 
the Year 1453 3 which Put an End both to the Eaſtern En 
2 and its Laws. 

But Fuſtinian's Lam was quite laid aide, long befor; 
. the Introduction of the Baſi licks and Epitemies before: 
mentiond; and ſo deſirous were the Emperors of 'Conſtar 
0 zinople, to give a Currency to their own Conſtitutions, and 
encourage the Yulgar Tongue of the Countrey, in wid 
| the Baſilicks were written, that Fuſtinian's Books were ut 
terly neglected, and ſcarce any Copies of them to be founl 
in the Eat, for « long time before Conſtantineple was tale 
by the Turks. 
Tet, ſome impure the Loſs of Juſtinian's Rooks. to the 
3 of Conſtantinople, under the Emperor , wen 
above ix Thouſand Volumes were deſtroy'd. 

There are Two Things be remark d of the Baſi licks ; ; I 
Firtt that they were partly compos'd of Roman Laws, trai 
flated into Greek, the uſe whereof had been preſervd I 
the Eaft : The Second, that after the raking of Conſtantin 
gle By the Turks, they lay hid a long time. 
 Hervetus firſt” publiſh'd 3 Books of them, then Cui 
cius Three more, and tis ſaid he had them all ; 120 
M. Tabrot put out a Greek and Latin Edition of Seven Vo 


lumes i in Folio, which 1 IS held to be compleat enough. = 
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of the Law obferv'd in he Weſt, Ge. 


Wis upon the Baſilicks, which I have made uſe of, 
ell as of thoſe by Accurſiw. 

As to the Novels ſer forth by Leo the Philoſopher, there 

e One Hundred and Thirteen of them, which are to be 


, and we make uſe of them in Caſes omitted by Juſtinian. 
Beſides, the Baſilicks and Novels of Leo the ,Þ hiloſopher, the 
recians had many Abridgments of their Laws, which were 


if Baſilius ; the Second, Michael Ataliatuss Abridgment, 


hird is Michael Pſellus's Abridgment, publiſh'd about the 
me Time: The Fourth is, The Epitumy of the Univerſal 
w, by Harmenopulus, put out about 1150. The Fifth, is 
% Boſ licks of 1 8 which My in 1575. | 


8 g m : E n ers 


CHAP. XXV. 


the Law w oljerv #1 in the Weſt, after Juſtinian' 5 
Death, 


cept the Ciry of Rome, Sclavonia, and ſome other Provin- 


ations, to the moſt of which the Roman Laws were un- 
lown 3 yer, in ſome Places, they were adopted by the 


orig them, continu'd the uſe of the Roman. Law, with a 
lixture of Law of their own making, ſuirable ro, their 
lanners and Genius; which Mixture remain'd. after the 
abliſmment of that Kingdom. 

Alarick, the Second, King of the Goehs, perceiving he 


lection of the Roman” Laws to be made for their uſe, 


"#2. va 


de, 


—— es, Ne, 


The Grecian Lawyers made many | Remarks and On | 


[ und tranſlated into Latin at the End of the Body of the Civil 


ore in Credit than the Beſi/icks : The Firſt is the Manual 


| ed The Abridgment abridg'd ; - ir came our in 1070, The 
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PE Body af" Tis compos'd by Fuſtinian, 1 was at fic | 
only receiv'd by part of the Weſtern Empire; for, 


s, the Roman Empire had been ſwallow'd up by different 


the, Burgundians, and Franks; who having divided France 


ut unwilling to ſubmir ro the Gothick Laws, order d a 
ich he PRIN in 506. uiiger 175 Title of che Ne an 
And 
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by the Roman Law ; and that they were wont to ks, 


ner wholly unknown to the greateſt Part of the Wein 
Empire, till the Time of Lotharius.II. who found the ba 


by all Europe, quoted at the Bar, and taught publickly 


their own Laws or Cuſtoms fail, But all the Nation 


their Univerſities; and in ſeveral of them, the Degree 
Doctor or Licen tias in the Law, are indiſpenſable Qual 


| this Body of Law, as ſoon AS ever it came to their Know: 
ledge. 
_ Gellar careful, in the Downfal of ſo vaſt and flourk 
Human Prudence, for che good of Mankind. Herein af 
cannot ſufficiently admire the Goodneſs of God, who! 
ſubverting the Throne of Emperors, ſtill. ſupported the In 
| Roman Yoke, yielding to be govern'd by their Laws; al 
knowledging the Power and Authority thereof. 


Law, inclin'd People to receive and have recourſe to ; 


. * 7 
* 


And this is the Code mention d by Agathia, when he (yy 
Ne e and Camads) nie Contratts and Mariigg 


uſe of it in all Caſes not decided by the particular Las 


of France. 
The Body of Law compos'd by Juſtinian, was in a mw 


dect: at Malſi, about the Year 1130. 

But ſince that, it has been receiv'd with great Applay 
the Schools; which ought nar ro ba wonder d at, being h 
agreeable to Right Reaſon and Equity, that tis look d un 
as the Rule of all good Laws, and Fountain of the m 
Principles of that Science: Therefore, ſeveral Nations 
wholly govern'd by it, and others have recourſe to it, wha 
Europe agree, in admitting no other Law to be taught | 
cations to intitle Men to be Advocates or Judges; as bein 


the only Road to all Preferment in the Profeſſion of i 
Long Robe; which ſhews the Value all Nations fer un 


This was the Fare of the Reman Law, after the Deftrib 
on of the Empire: It ſeems as if Providence had beenyy 


ing an Empire, to preſerve this perfect Model of Juſticeal a 


pire of the Laws; the very People who had ſhaken off i 
even thoſe whom the Roman Arms had never reach'd, N 
Natural Equity, therefore, being the Foundation of 


not thro a Neceſſity of obeying, but Reaſon, which engaf 


them voluntarily to follow it: Non guidem ratione Tmpe ere 
ſed imperio ration. In effect, this written Reaſon, du eit 


from the Law of Nature and Nations, ought not to be reg 


: 


a5 the particular Law of the Romens, but as the Common 
w of all Nations. n $134 714 
But tho' Juin aus Lam was unknown. in the Weſtern 
mire, rill the Lime of Locharius the Second, it muſt un- 
efionably kave been known before in other Places; of 
ich here are ſome unconteſtable Profs. 
In the Capitulars of Charlemagne, el find the very Terms 
7uſtinian's Seventh Nebel! Be rebus Ecclaſiæ alienands vel 
. Charles the Bald, in bis Anſwer: to Pope Adrian the 
cond's Letter, makes uſe of the very Expreſſions in Juſti- 
ns Hundred and Thirreenth Novel. Fo conclude, Ives 
Chartres, in his Decree, quotes the Pandetts. and gives the 
Neanit'on of Marriage, in the very Words of the Fifth Pa- 
graph of the Title upon that Subject in the Iuſtitutes. 
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Of the Le of the Roman Law in France. | 


* 


- France, it will be proper to ſhew how it was firſt re- 
i'd in this Kingdom. | ITY W 


n'd, by the Roman Law, they ſuffer'd them ſtill to contiuue 
e uſe thereof: And it is obſerv'd of the Kings of France, 


orioug Protettors of Liberty, as of deſerving it: There» 
re, when the Gauls were intirely reduc'd to their Obedi- 


ee, they permitted ſuch as were govern'd before by the 
„un Laws, ro make uſe of them ſtill. ach 


as oblig'd by the Ordinances of our firſt Kings, to declare 
the Beginning of the Proceſs, by what Law he deſign'd 
purſue it. And it is alſo pretended, that certain Forms 
ere preſcrib'd by order of thoſe Kings, to govern all Acti- 


at Judges Learned in both, were appointed to determine 


of the Uſe of the koman Law in France, 10 


o Py 
wow — 


dEfore I explain how far the Roman Law is admitted in 
After the French had ſubdu'd thoſe People who were gos 


at they were not ſo Ambitious of having the Title of 
Nay, it is held, that every one who:commenc'd a Suit; 


Is either according to the Salick or the Roman Law; ard 
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Of the Vſe ef the Roman Law in France. 109 
But this is thro the Prince's ſpecial Grant; for every one 
ows, conquer'd Nations can have no other Law but that 
the Conqueror; nor any Power to make, adopt, or even 


tain their own Laws, without his leave: From whence 
muſt be concluded, that the Roman, Law does nor derive 


t from the Grant of our Princes, who have thought fit 
\ indulge their Subjects rhe Uſe of it. It is the ſame with 
ſtoms, which have nor the Force of Law in the other Pro- 
Inces, but by virtue of the Royal Authority, from whence 
ey receive their Virtue, 8 „ 
In the Provinces of the Written Law, Contracts, Wills, 
d all kind of Affairs, are intirely regulated according 
the-Roman Law: And altho' ſome of them have been 
ſmember'd from the Parliament of Bordeaux, and brought 


eir Law preſerv'd ; and all Diſputes relating to them, al- 
o“ in the Parliament of Pars, are decided according to 
e Roman Laws. | 3 2 
The Cuſtomary Country, is the Provinces where the Ro- 


vn particular Uſages, which in proceſs of Time, were 
duc'd into Writing, by the Authority of our Kings. 
ey are called Cuſtomary, becauſe their Cuſtoms are their 


as written Reaſon. | 3 5 
In effect, the Roman Law not having been brought into 
de Provinces, till after a long time, was not adopted by 
em as a Law, which they were oblig'd to follow, but ad- 
itted as written Reaſon, to which they had recourſe, when 


of eir own Cuſtoms, and the Royal Ordinances were filent, 
1 The Roman Law, notwithſtanding, is of very great uſe in 


dinances, they are oblig'd to conſult and rake their Mea- 
Wes from the Roman Law, in order to make rheir Deter- 


E to be govern'd by Certain and Uniform Rules; and to 


Authority in theſe Provinces ' from the Authors thereof; 


der the Juriſdiction of that of Pars, they have ſtill had 


n Law is not receiv'd as Law; being govern'd by their 


mmon Law; and the Roman Law is conſider d by them, on- 


e Cuſtomary Provinces ; and the Study of ir there, no leſs 
quiſite for a Fudge or Advocate, than in the Countrey of 
e Written Law: For in Caſes omitted by their Cuſtoms or 


nations Juſt and Equitable : So that 'tis a Miſtake to 
agine, when the Ordinances and Cuſtoms have made no 
oviſion, the Judge may give what Sentence he pleaſes ; 

beſides, it is contrary to the Nature of Fadgments, which 


the 


e 
2 — 


* n 
2 — — — 


— 0 0 
Pep — — Ps : a 


wk, A 2 
wits hate” — 


8 * 


2 * 8 
* 9 — © Igey 


p 0 aide - "I N ” 
b = — — 
err 
5 S 
— — OD 


ag we i 


— — — 
„ oO nr; — Th a —_ 
. wx 4 ” 1 
— 


8. — . . 


it 


it 


544 be regarded as Remſon'; He adds, That the Romans end 


bis t time, Thar Caſes omitted by the Cuſtoms, ought u 


the Queſtion be not decided by the Roman Law. 
the Earth was govern'd by his Laws, and the Set 


„ tohis; ſo the Roman Law goyerns in France, when! 
46 


Ricard, all lay, „We do not conſider the man Lil 


F ons as far as our Uſaze will allow. 


ro Of the Ve if rhe Roman Law is Frand 
thi Practice of many Ages, as well as the Opinion olg 
Set Kuchors. NOTE 50 
uch an Arbitrary Way of proceeding, would intro 
*a dangerous Ignordnce into our Courts, and diſcohceny 
dhe Whole 'Fadicattre* And indeed, to what can we ny 
perly Have teebürſe, than 'the As Il, which id 
10 1 2255 of all well:govern'd Nations; and the ly 
Etats our Underſtanding;  withour' which, 'OUr pg 
"ral Faculites in moſt ſorts of Buſineſs, would be nothing | 
*Darknefs and Confuſion: Therefore, 'a judge ſhout 
well ſtock'd with Right Reaſon,'T mean, che Roman! 
"hitch" is the true Source thereof. 
The Tudicious *Coquile, one of dle ioftoLearned 
Pteters of our Cuſtomary Law, ſays in chis Preface 9 
"Cuſtoms of Nrernon, “ That che Roan Law ought oi 


45 both in Arms, and making Good Laws, for Got 
Jing their People i in time of Peace”: And therefore, 
«* ought ro make uſe of them, in default of our Or din 
* 7hd Cuſtoms.” Which is alſo the Opinion of -Mornac 
of our moſt celebrated Lawyers; who ſays,” * That yl 
FO „ Cuſtom has determin'd nothing, Tunc ad jus commun 
* ,Romanum confugimm. | 
Loyſeau, a very famous Author, Au bls Treatiſe un 
Forfeſtures of Sey hold Eſtates, fays, That the Roman 


is the Common Law of France; and it was a Maxin 


decided by the Reman Law. So that before the Cuſm 
Pari be extended to others, we ought firſt to examiit 


M. le Pretre ſays, Thar as the Emperor Antoninus 
thoſe of the Rbodians, as far as they were not reply 


"I Cums and Ordinances are not contrary thereto. 
Charondas, in his Anſwers, the famous Argentre, nl 


an abſolute Law, which of Necetfity we are * i 
„ but we admit rhe Reaſon therein contain'd ; 
© "cauſe of its great Equity, make uſe of it in Jef 


dur Cuſtoms and Ordinances, to govern our Detern: 
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of the Dee of the Roman Law 3 France. 111 
Bur beſides the Solidiry of the Principles; and Equity 
hich. is obſerv'd to be in all the Roman Laws, and — 
Which it would be dangerous to deviare, there is another 
eaſon, that makes the Study of it abſolutely neceſſary 
ven in the Cuſtemary Countries; which is, chat the Roman 


* 
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am is univerſal, and comprehends che Decifion of almoſt 


e * 


Nrery Caſe that can poſſibly ariſe ; whereas, rhe Regulations 
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ol Ea Ordingn Ces and Cuſtoms, are confin'd ro ſo narrow a 
compass, that they are ſcarce ſufficient to determine one 


Wourth of the Caſes that ariſe : So that the Deciſion of the 


Wi, which are without Compariſon far the greateſt part, 
epend f abſolurely upon rhe Civi! Law; by which the | 
ages ought ro give their Deciſions, when it is conform- L 


ble with Equity and Reaſon ; elſe ir would be uſeleſs, ro 1 
blige Officers of Judicature ro anfwer upon Law- Queſtions, — 


Nl | L Ju 8 

on efore they can be admitted; and to qualifie themfelves | 
en ich that Science, if the Study thereof would be of no ule 9 
Iudchem, in the Exerciſe of their Employments, nor ob- = 
„ed as Law in their Dererminarions. © | 
; the Ordinances, our Kings are contented to lay down 


eneral Rules far the Good Government of their Kingdom, g 
> regulare the Power and Duty of their Officers, and cut 3 
f the dilatory Courſes of the Law, by preſcribing certain 


ales for the Proceedings: So chat the greateſt part of 
xine Ordinances, relate rather to the manner of carrying on ; 
e Proceſs, than the Deciſion thereof. 1 1 


Our Cuſtoms are almoſt all limited, to particular Matters, I 
f which the Reman Laws take no cognizance; as Fiefs, 
eignoral Rights, the Community of Goods, between married 
erſons.; the Right of Redemption, Noble and City Ward, and 
ome others. Dt e To Ent eb (Hf ache. 
On the other Hand, the Rman Law directs all Matters 
elating to Contracts, Tutorſhips, Reſtitution to the firſt State, 
Dligations, Actions, and a vaſt Number of other Matters, 
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aul rhich are either not at all mention'd, or very lightly rouch'd | 
IA pon in the Ordinances and Cuſtoms. n ; 
o 48 Befides, it cannot be deny'd, bur that in the Matters 1 
aol'cated of both in the one and the other, there are many | 
Furies borrow'd, or in Imitarion of the Roman Law: -- 
rm rom whence. ir follows, that neither rhe Ciſtoms nor Ordi. q 
| ances can be rightly underſtood, without the Help of the 3 
man Law; in reſpect of the Relation moſt of them have i 

- | thereto. - q 
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112 , Of the Uſe of the Roman Law in Frarice, 
thereto. Therefore, all our French Lawyers have fill'd thei M 
Commentaries with Roman Laws, to ſupport their own On. 
nions; and ir was not poſſible for them to do otherwiſs 
' becauſe both Ordinances and Cuſtoms, are fot the moſt Par 
taken from thoſe Laws. * 
It is alſo certain, the Roman Law is the Model by whid 
the beſt Ordinances of our Kings have been made; and u 
which, conſequently, recourſe muſt be had for their Expl. 
nation. And, as they always employ'd the ableſt Men ir 
that Law, to draw up their Ordinances, tis no wonder the 
have ſueh a Reſemblance of that which their Authors wer 
ER , ͤ ß“; . 
It muſt alſo be agreed, that our Cuſtoms have been pan 
taken from the Principles of the Roman Law; for in th 
Method they are at preſent, one may eaſily obſerve, thy 
are nothing elſe but a Mixture of different Laws, whid 
our Kings of the Firſt Race ſuffer'd their Subjects to ule, x 
they ſaw beſt. Now amongſt theſe, the Roman Law ws 
follow'd in many Particulars, and all the reſt had a gre 
deal borrow'd from it; from whence it is called, the Ms 
ther of the Laws: And our Interpreters have always male 
- uſe of ir in their Commentaries upon our Cuſtoms, as the di. 
ly Means to diſcover their true Sence ; whether it be uni 
Account of the Footſteps of the Roman Law, which are u 
be obſerv'd in moſt of them, or Exactneſs of the Principls 


which is peculiar to ir. PE he Ns 1 
| Ir muſt then be agreed, that our Cuſtoms have been tak 
| partly from it; and that it is always made uſe of to int: 
pret them: Wherefore; thoſe who are moſt skill'd in tie 
French Law, confeſs, that the greateſt Part of our Cuftni 
are nothing elſe but Confirmations, Extenſiens, Derog ati, 
aäand Keſtridtions of the Roman Law; to underſtand which; 
perfect Knowledge thereof is abſolutely neceſſary, in 
gard our Cuſtoms touch but very lightly upon Matters det 
min'd by the Roman Lan, IO 
For Inſtance, rhe Cuſtom of Paris ſays, in Article 1h 
That Compenſation takes place in a clear and liquid Debt, 
another equally clear and liquid; which agrees with, the 
man Law: Bur ir does not treat of the Queſtions that mil 
_ ariſe upon that Subject. All the Sixth Title of that vel 
Cuſtom treats of Preſcriptions ; bur there are a vaſt Numb 
of Qyeſtions whereof it makes no mention, and which mb 


Of the Uſe of the Roman Law in France. 115 
decided by the Roman Law. And if we obſerve, thoſe 
ho were employ'd in reducing or reformitig our Cuſtoms, 


rnown to the Roman Law; taking very little notice of 
hat is decided therein: By that means, pointing out 
W us, that we are to look for the Deciſion thereof in the 
man Law. 2 3 12 


E 


hen they ſpeak of Matters decided by the Roman Law, 
s only En paſſant : For Example, the Ordinance of Lewa 
e Twelfth, of the Month of Fuly, 1510. mentions the 
auſes of Reſtitution inrroduc'd by the Civil Law; bur gives 
> Explanation thereof, which we are to look for there: 
nd indeed, if Reſtzturions to the Firſt State, are the mere 


eention of rhe Roman Laws, Why ſhould we not have re- 
0 orſe to the ſame in Matters of this kind; fince it would 
4 WW often impoſſible to decide them as we ought, if we va- 


d from them? . 7 | 
'Tis true, as I have taken notice in another Place, our 


et 

lings in this Caſe, order us to ſeek our Remedy by Royal 
lt ters; but they do not require the Judge to obey them, 
o- Without Cognizance of the Cauſe, unleſs the Damage ſugge- 
ot ed, upon which the ſaid Letters were granted, appears ve- 
u plain. But pray, what Damage? Why the very ſame 


at is deduc'd and pronounc'd by the Roman Laws. 


Ka Lizer and Mr. Chriſtopher de Thou, concerning the Au- 
nret-Woriry of the Roman Law, in the Cuſtomary Countries of 
te ce: The firſt maintain'd, it ought ro be receiv'd as 
ton BW mon Law, where rhe Cuſtoms were ſilent; and that the 
tung ect of a Local Cuſtom, ought not to be otherwiſe ſup- 
cli; d. On the contrary, the other was of Opinion, that the 
i Oman Law ought to have no other Force than as Mritten 


ſon, which might be follow'd, or not, as was convenient; 
d that for want of a Deciſion of any Caſe, recourſe was 
be had, 

man Lai. 


ul of the Law, and the Rule of all Determinations : So 


iſromary Countries, as a Law ro which we were abſolute y 


ave treated at large of thoſe Matters only, which are | 


The ſame Obſervarion holds good in the Ordinances; 


There was formerly a Famous Diſpute between Mr. Pe. 


rather to the Neighbouring Cuſtoms than to the 


Bur to ſpeak impartially, this was a Queſtion rather as 
ut the Name than the Thing it ſelf ; ſince Reaſon is the 


it altho' the Roman Law were not to be regarded in the 
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oblig'd 
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Judgments, does it not follow that a Judge ought to hy 
recourle thereto, ſo far as i is agreeable. to Equity, à 


or to the Roman Law, L think there is a Medium to bet 


but in ſuch as are directly deriv'd from the Roman ly 
there can be no difficulty in the Cuſtomary Countries to hy 
' recourſe to the Civil Law; not as the Common Law, ſinct} 


ever liv'd ; ro. whoſe Judgments that Deference is due 


_ cefſity + Which has made Brodeau ſay, in his Preface tit 
Cuſtoms of Paris, That the Cuſtom of Pars is not eaſily 
e tended to others, in Matters that have their Orig 
. and Foundation in the French Law, or partake of 
Common or Univerſal Law: Such as the Formality in 
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oblig d to ſubmir ; if ir. be receiv'd as a Rule to guideg 


may ſerve to determine.xhe Diſpute in Hand ? 
- As tothe Queſtion Arenen pen failure of the Cuſtom 
Place, we ſhould have recourſe to Neighbouring Cuſt 


ſery'd therein: In Matters that are merely Cuſtomary, f 
Neighbouring: Cuſtoms, or that of Pars. may be conſult 


is not ſo in thoſe Parts of France, but as Written Red 
and as the Opinions of the moſt Learned and Wiſeſt Ment 


Thus, as the Reman Law treats. of abundance of Mar 
not at all or but very lightly mention'd in our Cali 
we may well fay, that in ſuch Matters the Roman Lai 
the Common Law of the Cuſtomary parts of France; buti 
properly, becauſe the Judges are not oblig'd abſoluteh. 
follow it; and if they do, 'tis thro' Reaſon and not! 


* 
* 


king of Wills, the Legitime, and others of the ſame * 1 
* ture, not thoroughly diſcuſs'd by our Cuſtoms ; in . ?- 
„ Caſe, this Author ſays, recourſe muſt be had to the wo 
We may alſo ſay, that our Cuſtoms, out of their own Ver 
ſtricls, are not properly the Common Law of the Caf cher 
Parts of France, in Cuſtomary Matters; eſpecially in ns 
Neighbouring Provinces: Nor are the Judges abſoui nge 
obig d to make it the Rule of their Determinations, in re 
that are omitted by the Cuſtoms of the Place, for any oC": 
Reaſon, thin that the Proximity of Places, and near at p 
ons and Climates, naturally produce a Similitude of Inclu Ne 
tions and Manners. „„ dmi 
15 F osd 
I P- 
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The Decretal Super ſpecula explain d. lig 
Let us therefore conclude, that as to Matters of the Rs- 
Law, tho, from what we have ſaid before, the Judges 
e not abſolutely obligd to make it their Guide; hei- 
er ought they ro deviate from it, when it agrees with 
Weaſon and Equity: For not to make uſe of it as a Common 
w, to ſupply the Defects of the Municipal Laws, would 


rdauce a kind of ambulatory and fluctuating Juſtice. 
A more proper Occaſion; doubtleſs, could not offer, td 
forth the Excellence of the Roman Laws, and the Neceſſity 
Judges and Advocates are under to make themſelves Ma- 
rs thereof, even in the Cuſtomary Countries; bur this 


Ike a particular Chapter of it, after having explain 


e Decretal Super. ſpecula, titulo Decretalium Privilegiis; and 
e Sixty ninth Article of the Ordonnance of Blow. 
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| "CHAP. XXVII. 


| The Deeretal Super peeula explain d 


As ſome have upon very ſlender Grounds advanc'd; that 
teaching of the Civil Law publickly in the Univerſity 
Paris, was prohibited for a conſiderable Time; Ithought 
would be proper to ſhew they are miſtaken, and that 
e Publick Exerciſe of the Study of the Roman Law, was 
ever diſcontinu'd in this Chief Univerſity of the Kingdom; 


nge a Place in this Work; wherein I propos'd to in“ 

rt every thing that any ways regarded the Hiſtory of rhe 

Wat particular. „„ nes Be 

No ſooner were the Pandecit difcover'd, than they were 

dmir'd by all Nations; and from that time, the Law com- 

\ 5 by Fuſtinian has been publickly profels'd in the City 
ar | | TOES | | 
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to leave moſt eee and by chat means, 
10 | 


bject deſerves a ſeparate Treatiſe, wherefore I ſhall 


ther after the Deeretal Super-ſpeculd, ot even after the Ore 
punance of Blois: This was a Point that ſeem'd to chal- 


man Law, and fully ſatisſie the Curioſity of the Reader in 
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be ce Fur Ronin Law is France 


Y oblig d to fubmit ; if ir. be receiv'd as a, Rule to guide 


3 Judgments, does it not follow that a Judge ought to H. 
3 recourle thereto, ſo far as ix. is agreeable. to Equity, ire 
i may ſerve to determine che Diſpute in Hand > | e 
: As to the Queſtion, whether upon failure of rhe Cuſtom of, Mile: 
I Place, we ſhould 8 recourſe to Neighbouring Cuſtin an 
| or to the Roman Law, I think there is a Medium ro be e 
| ſerv'd therein: In Matters that are merely Cuſtomary, th tr 
| Neighbouring” Cuſtoms, or that of Pars, may be conſulte!; / 
=. but in ſuch as are directly deriv'd from the Roman La t! 


there can be no difficulty in the Cuſtomary Countries to hay 
recourſe to the Civil Law; not as the Common Law, ſince 


. is not ſo in thoſe Parts of France, bur as Mritten Rib 
2 and as the Opinions of the moſt Learned and Wiſeſt Men tua 
ever liv'd ; to whoſe Judgments that Deference is due, he 
5 - Thus, as the Roman Law treats of abundance of Mage 
j not at all or bur' very lightly mention'd in our Cuſt, 


J: we may well fay, that in ſuch Matters the Roman 1 
dhe Common Law of the Cuſtomary parts of France; but in 
properly, becauſe the Judges are not obligd abſolutely y 
follow it; and if they do, 'tis thro“ Reaſon and not! 
ceſſty : Which has, made Brodeau ſay, in his Preface toi 
Cuſtoms of Paris, That the Cuſtom of Pars is not eaſily a 

Y « tended to others, in Matters that have their Origin 

1 ee and Foundation in the French Law, or partake of ii 

3 „Common or Univerſal Law: Such as the Formality in ml 

king of Wills, the Legitime, and others of the ſame) 

ture, not thoroughly diſcuſs'd by our Cuſtoms ; in whit 

„ Caſe, this Author ſays, recourſe muſt be had ro the | 

4 | me Lam. 54.01 200; 16; FO FLNY 1 

I We may alſo ſay, that our Cuſtoms, out of their own erer 
ſtricts, are not properly the Common Law of the Cutan 
Parts of France, in Cuſtomary Matters; eſpecially in H 

Neighbouring Provinces: Nor are the Judges abſolut 
.ob'ig'd ro make it the Rule of their Determinations, in Cul". © 

: _ thar are omitted by the Cuſtoms of the Place, for any ol! 
3 Reaſon, thin that the Proximity of Places, and near Sal 

| ons and Climates, naturally produce a Similitude of Inciiu 

|  ticns and Manners | 3 
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m Law, tho, from what we have, ſaid before, the ſudges 
Dre not abſolutely obligd ro make it their Guide; hei- 


aw, ro ſupply the Defects of the Municipal Laws, would 
trdouce a kind of ambulatory and fluctuating juſtice. 

et forth the Excellence of the Roman Laws, and the Neceſſity 
Il Judges and Advocates are under to make themſelves Ma- 
ers thereof, even in the Caſtomary Countries; but this 
hake a particular Chapter of it; after having explain'c 


he Decretal Super. ſpecula, titulo Decretalium Privilegiis ; and 
he Sixty ninth Article of the Ordonnance of Bloi. 
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"CHAP. XXVII. 


The Decretal Super-ſpeeula explais'd. 


As ſome have upon very ſlender Grounds advanc d, that 
teaching of the Civil Law publickly in the Univerſity 
f Paris, was proliibited for a conſiderable Time; I thought 


e Publick Exerciſe of the Study of the Roman Law, was 
ever diſcontinu'd in this Chief Univerſity of the Kingdom; 
ther after the Decretal Super. ſpecula, or even after the Or- 
onnance of Blois: This was a Point that ſeem'd to chal- 
nge a Place in this Work; wherein I propos'd to in- 


at particular. V 3 s 

No ſooner were the PandeRs difcover'd, than they were 
dimir'd by all Nations; and from that time, the Law com- 
os d by Fuſtinian has been publickly profeſs d in the City 


Paris; 
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e Decretal Super ſpecula explain d. ii; 
Let us therefore conclude, that as to Matters of the Rs- 
er ought they to devlate from it, when it agrees with 
Leaſon and Equity: For not to make uſe of it as a Common 
e to leave moſt Cauſes undecided ; and by that means; 


A more proper Occaſion, doubtleſs, could not offer, td 


ubject deſerves a ſeparate Treatiſe, wherefore I ſhall 


would be proper to ſhew they are miſtaken, and that 


rt every thing that any ways regarded the Hiſtory of the 
man Law, and fully fatisfie the Curioſity of the Reader in 
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116 The Decretal Sojer-ſpeculs: extlar's 


: | BAL was the Firſt, who read Publick Lectures upon! 
b at Bologna in Italy ; from which Place, abundance of Lam 


diſpers'd themſelves all over Europea 1 

In France, it was firſt taught at Paris; where, „ . 
ſame Time, there appear'd Three Great Men, who redui:”” 
the Study of Three of the moſt uſeful Sciences into a e 7 

rain Method; vix. Peter Lombart, Theology; Gratian, vt : 

Canon Law; aud Peter Comeſtor, or the Eater, the Seal | in 
Hiſtory: All theſe Sciences were greatly encourag'd in th by 
Capital City, from their firſt Appearance; and probabjl wy 
were the Occaſion of founding the Univerſi ity of Pars, WW. 
So that notwithſtanding there can be no Act produc'd Wl a 
fore the Year 1199, from whence the Incorporation « Ti 
Doctors into a Community in this City may be prov'd ; it c 
not be doubred, bur theſe Sciences were long before cul: Bu 

vared, and even from the Time of Lewzs le Gros, who bez, 
| his Reign i in 1108. , 4 
| Rigord, Chaplain to Philip the Auguſt, remarks, that ith... 
ll! his Time, the Number of Learned Men was greater our 
ever it had been, either in Rome, Athens, Alexandria d wp 

Egypt, which were the moſt famous Theatres of Learning 5 

as he mentions the Civil Law, we may conclude, not oj 75 
| that, but the Canon Law, was allow'd by the Prince tl 33 
1 taught in the Univ erfity of Paris, from the Time of 1 . 
il Foundation. | 1 
4 Nay, the Civil Law had more Students than any ot... 
' Science; for not only the Laith, but abundance of Chu l 
1 men follow'd it with great Application: The Truth i An 
moſt of the Eccleſiaſticks and Religious Perſons, left i 77 
| Study of Divinity and the Canon Law, to follow either art 
. Civil Law or Phyſick; under pretence of qualifying then. ; 
| 6 ſelves to manage the Affairs of their reſpective Societies wif 
| the better to help and adminiſter to the Sick; bur tif Tf 
if were often reproach'd with Inſincerity, and told that it ie 7 
j a Worldly View or Self. Intereſt, or a vain Affectation 0 a P 
5 Reputation, that made them ſo diligent i in the Study Pere. 
5 Fi prophane Sciences. '*g 
[ | Io pur a Stop to this Irregularity, which daily increel Zu. 
| the Council of Tours, where Alexander III. prefided, in i ver 
Year 1163. made an Order, That no profeſs'd Religious Perſi kis 


| ſhould leave the Convent he belong'd to, with a Deſign of Sti 
1 ing either Law or Phyſick; Which Deciſi ion of e Ci 
. an 


N * : 
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The Decretal Super- ſpecula explain d. 117 
anon of that Council, is reported under the Title Ne Cle- 


ui vel Monachi ſecularibus negotiis ſe immiſceunt. 
"a After that, Pope Honorius III. thinking himſelf oblig'd 


icy, which was in 1219, made that famous Decretal begin- 
Wing with theſe Words, Super. ſpecula. 

The Drift of this Epiſtle, was to encourage the Regulars 
Ind other Eccleſiaſtical Perſons, to read the Holy Scriptures, 
Weing, as the ſame Pope often hints, the Study which beſt 
Wited their Profeſſion; but as it relates ro Three Points, 


W-:4] of Gregory IX. the Sence of its Author has been in ſome 
Wealure miſapply'd. | 


W::ulo ne Clerici vel Monachi ſtecularibus negot. ſe immiſceant, 
ders, in explaining the Council of Tours, That the Bi- 
oss ſhould declare ſuch Religious Perſons as ſtudy'd Law 
Ind Phyſick in their reſpective Dioceſſes, ro ſtand Excom- 


enro Proeffs.:: 7 . 

In the Second Part, which is reported in the laſt Chap- 
r of the Decretal Titulo de Magiſtris, Honorius orders, That 
purſuance of the Decree of the General Council, that is, 
e Fourth Lateran Council, there ſnould be in every Me- 
opolitan Church a Profeſſor of Divinity, with a Salary equal 
d a Prebend, to inſtruct the Poor Clerks in that Science. 
And to the End that ſuch Eccleſiaſticks might nor be taken 


art of the Epiſtle, which is the famous Chapter Super-ſpecula 
8. Extra de Privilegis, prohibits the Study of the Laws in 
e City of Pars, and adjacent Places. 3 

If this Epiſtle had been preſerv'd in it natural order, in 
e Decretals of Gregory IX. the Author's Intention by this 


to regulate the Study of Churchmen. 


hat che Compiler, having divided this Conſtitution into 
I eral Articles, according to the different Matters to which, 
bis Judgment, they relate, it has happen'd that the latter 


art, which in reality reſpects Eccleſiaſtical Perſons only, 


» renew that Prohibition, in the Fourth Year of his Pa- 


Which are divided into ſo many different Titles, in the De- 


The firſt Article, which is in the laſt Chapter of the Decretal 


Wunicated ; and it extends the Penalties appointed by the 
Wouncil of Tours, ro Arch-Deacons, Deans, Curates, Provoſts, 
Hanters, and other Clerks belonging ro any Chapter, and 


f from that Study, by following the Secular Laws, the Third 


' WH! Article, had been eaſily underſtood, by the Coherence 
ereof with the preceding Parts; which is calculated on- 
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being ſeparately taken, paſſes upon the World for a genery 
_ gards the Cipil Law, than by extending the Prohibitiom q 


proper Buſineſs: And the Reaſon why thoſe of Paris u 


Wel have, beſides, ſubſtantial Proofs to ſhew, that l 


ther Prince's Dominions, how could his Prohibitions to reit 


and Conſtitutions from the Holy See, even thoſe that relaten 


* Coungils, are of no force in this Kingdom till they have bet 
duly confirm'd in Parliament, in purſuance of his Me jeh 


of France ſeem'd ro be diminiſh'd, by Reading the Gil 
Lay in the Univerſiry of: Pef ß Vo 


* 


116 The Pteretal Super- ſpeeula explain'd 


Prohibition, including all Ranks of Men. 
For how is ir poſſible, if it be conſider'd-as belonging to thy 
Firſt Part of the Decretal, not to perceive it no otherwiſe n 


the Council of Tours, which reach only the Religious, to il 
Eccleſiaſticks in general, from applying themſelves to thi 
Study, to the neglect of thoſe Sciences which ſeem to be thei 


mention'd, is only becauſe the Sciences flouriſh'd moſt ther 
I oy: b e 

Beſides, the Reaſon of this Decretal's mentioning th 
Univerſity of Pars, was, becauſe it was then the only on 
in France; for that at Tholouſe, which comes next to it i 
Antiquity, was not founded till 1230; Eleven Years 4 
ter the Promulgation of this Conſtitution; and all the 10 
mace the Tear 1%, ĩ E. Ty 


gainſt Ecclefiaſtical Perſons. 


For, the Pope, having no Temporal Furiſdiftion within 20 


Decretal, in the Article Super. ſpecula, was only intended 


» 


or ſtudy the Civil Law, extend to any other than Eccleſisſtich, 
The Diſtinction which the Law of God makes between th 
Temporal and Spiritual Power, ſhews evidently, that ſuch ; 
Prohibition would have been an open Invaſion of the Ryd 
Authority. WT 1 . 

HBeſides, how could ſuch a Decree be regiſter'd in tht 
Reign of a Prince ſo powerful and tender in thoſe Matter 
as Philip the Auguſt: Every Body knows, that all But 


Eccleſiaſtical Matters, as well as the Regulations of Genad 


Letters Patents. {1 DAT] 
Bur to remove this Difficulty, tis pretended, that Port 
Honoriys had not made this Prohibition, bur at the Requel 


of Philip the Auguſt, foraſmuch as the Sovereignty of the King 


N * 
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To this it is anſwer'd, if the King had been of that Opi- 
ion, he needed not the Pope's Aſlſiſtance, to make ſuch a 
Prohibition, which was abſolutely, in his own Power. 

Beſides, is it likely the Pope would excommunicate al 
he Laity, for Diſobedience in a Matter that is neither o 


, for Dif in a Ma of 
i $7:75ruat or Criminal Nature; eſpecially fince that Puniſh- 
ent is refery'd for the moſt heinous Crimes ? . 

al The Pope therefore, could not give this Prohibition, in 


Pars, for any other than the Religious and Eccleſiaſtical 
eerſons, whoſe Duty it is, to make the Holy Scriptures and 
he Canon Law their principal Study, in order to acquit 
hemſelves worthily in their reſpective Stations. | 


As the Matter 1 


in Queſtion was of great Importance, 
eing to recal them to the Study of Divinity and of the Ca- 


„, which they had forſaken for Phyſick or the Civil Law; 
el was neceſſary for that End to make ule of all the Seve- 


ity of Ecclefiaſtical Penalties : But fince the Churchmen 


ti crook themſelves of their own accord, to rhe Study of thoſe 
ciences which ought ro have the Preference with Them, 


ur Divines have been ſo far from diſcouraging them to 
rudy the Civil Law, that they have exhorted them to it, as 


10 | 
ee part of Learning which might not only be of great uſe to 
hem, in examining Caſes of Conſcience, bur alſo in under- 
landing many of the Canons. e N 


onvinc'd, that the Pope never intended his Prohibition 
nould extend to the Laity. It cannot be deny'd, that the 


hich are iſſu'd for the Explanation or Eſtabliſhing, any 
hing, are generally directed ro thoſe who are to look after 
he Execution, or are otherwiſe concern'd: From whence 
follows, that if it had been the Pope's Intentions to oblige 
Il Order; of Men by this Decree to abſtain from reading the 
wi Law at Paris, He would have directed ir either to the 


on of it among the Laity ; or elſe to the Regent Doctors 


ng 8 
FP he Chapter of the Church of Paris, and other Prelates 


welling there, as Concius, Ciranius, and the Roman Currectors 


an | 1225 
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We need only read the Inſcription of the Decree Super- 
becula, and join its Concluſion to the Beginning, ro be 


lope's Epiſtles, as well as Letters and Reſcripes of Princes, 


ing or the Magiſtracy, who could have inforc'd the Execu - 


ho might have done it in their Schools z ver it is addreſs'd 
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120 The Decretal Super- ſpeeula explain d. 
This Direction is to thoſe only, who had Juriſdictii 
over the Priefts and Monks; and were themſelves unde 
an Obligation of obſerving the Prohibition, as well as my 
king others do it; for the Word Prelare here, fignifies ng 
only Biſhops, but regular Abbats, Deans, Provoſts, and il 
others who had Spiritual Juriſdiction. I 
Nor is it leſs manifeſt, from the Body of this Epiſtle, thy 
'2 this Decree relates only to Religious Perſons and Prieſts, if 1 
= be laid altogether, and the latter compar'd with the forme 


Parts; which is a Rule the Lawyers preſcribe for intern NE 
ting all Laws: In ſhorr, ro underſtand the true Meaning (AP b 
it, it muſt not be taken by Scraps and Pieces, bur conſideri as n 
| Intire, and in the Literal Coherence one Part has wü ell: 


the other; by which means, it will ſoon be diſcover'd, tha 
che Decree relates only ro Eccleſiaſtical Perſons, and that th 
latter Part thereof cannot be extended to the Laity. 
The Motive alſo of the other Conſtitution, is another fy 
gument to ſhew, that the Deſign of it was to regulate the 
| Study of the Eccleſiaſticks ; the Pope alledging no othe 
1 | Reaſon for his making it, than to encourage the Study d 
it rhe Holy Scriptures, 8 


Now, methinks, it cannot be pretended that his Intention 
was to make the Scriptures the only Object of che Study d 
the Laity of Paris. ro 5 

I Is objected, that the Terms of this Conſtitution are 0 


neral, and enjoin Ne quiſquam, That no Perſon whatſoei Se 
ſhould preſume to Teach or hear the Civil Law read at Pen r 


To this ir is anſwer'd, that Verba intelligenda, ſunt pro ſu 
jetta materia: Thus the Terms, Nullus, Quiſquam, Omi 
Kc. tho' they ſeem General, and to comprehend all kin 
of Perſons and Places, are nevertheleſs to be underſtodl 
conditionally, and with ſuch Reſtrictions as Reaſon ani 


_ Circumſtances require: This is a Rule which the Lai Tt 
themſelves teach, Now amongſt theſe Conditions, the matt 

_ neceſſary, is, that thoſe who are comprehended in any th 
| Law or Ordinance, ſhould be ſubject ro the Juriſdiction ear 


him that makes it; and in that Point which the Conſtitutis 
goes upon : For no Man is oblig'd ro obey another, wil 
commands a thing out of his own D#ſtri#, or for which if 
has no competent Power. From whence it follows, thi 
when the Pope ſaid Ne quiſquam preſumat, His Intention! 
thols General Terms, was only to bind all Wee 
e | "Pod 
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The Decretal Super ſpecula explai d. 121 
erſons mention'd in the former Part of his. Epiſtle, and 
er whom only he eould exerciſe his Authority in that 
nicalar.; 


f reaching the Civil Law publickly at Paris, was put in 
xecution; for every one knows that the Pope's Decrees 
ave not the Force of Laws amongſt us, till they are autho- 
iz d by Uſage, having firſt been duly accepted and regiſter d. 
Rigord, who was a Cotemporary Author, and out- livd 


s not only allow'd by the King to be taught at Pars, as 
ell as other Sciences, but with extraordinary Privileges. 


niverſity of Paris, having had ſome Diſguſt given them 
y the Townſmens l their Privileges, in the Begin- 
ing of rhe Reign of St. Lewis, diſpers d themſelves into 
eral Places both in France and the neighbouring Coun- 
ies. Pope Gregory the Ninth, who thought it neceſſary to 
reſerve the Univerſity of Paris, contriv'd, in Conjunction 
ith Sr. Lewis, to induce the greateſt part of rhoſe Doctors 


e Profeſſors of the Civil Law. [Videndus Navigius Bern. 
uido. in Chro. Rom. Pontif. & Gregorium IX. in Epiſt. ad 
Lnaldum in Annal. Eccleſ. ad ann. 1228, © 1231,]J 

Several Authors make mention of an Oath of Fidelity ta- 
en to Queen Blanche, Mother of St. Lewis, as Regent, by 


Wecretals, and ſo after his Death. 
f the Civil Law in that Faculty; they were made in the 


r. 1 ; _ 
It appears by theſe new Statutes, there were at char time 
atchellors in the Civil as well as the Canon Law, and they 
reſcribe the ſame Rules for both. Es Ts Es 

The ancient Regiſters of the Deauaries of the ſame Faculty, 


Let us now ſee if this Decree was ever obſerv'd in re- 
dect of the Laity, and whether the Prohibition it contains 


hilip the Auguſt, proves, that in his Time the Civil Law 


We find in Hiſtory, that the Doctors and Scholars of the 


) rerurn to Paris, in the Year 1231; and amongſt rhe reſt, 


e Univerſity of Paris; and particularly, by the Doftors of 
aw, and Batchellors, who under them read the Decretals or 
e Civil Law: This was in the Year 1251, and conſequent- 
7, Thirty two Years after the Publication of Pope Gregory's | 


The Statutes of rhe Faculties of Law at Paris, prove alſo, 
at the Decretal Super-ſpecula did not all interrupt the Study 


ear 1296, which was the Eleventh of Philip the Handſome, - 
nd renew'd upon reforming that Univerſity, a long time 
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rake notice of the Names of thoſe who were Graduate; i 
Jure Canonico tantum, vel in Legibus tantum, ſeu in Fure Cuil 
aut in utroque Fure, Several old Acquittances of the Monk 
of St. Fohn de Lateran ſhew, that they receiv 'd from th 
Faculty the Annual Stipend allow'd them for ſaying Maſs i 
e „ „„ 
All our Regiſters teſtifie, that ſince the Decretal Super. ſpecl 
there have been continually Publick Lectures of Civil au 
Canon Law in our Faculty; and the Names of ſuch x 
underwent thoſe Laborious Functions being regiſter d, w 
may eaſily obſerve, the greateſt part of them have been be 
ſons remarkable for their Birth, Perſonal Merit, as well x 
great Offices to which they were advancd. The ore 
Number of them will not allow me to give an Account d 
all; but ſome I ſhall rake notice of. 1 
In our firſt Regiſter, amongſt others, we find the Nany 
of Miles de Irliers, who was Counſellor to the Parliamen, 
Arch. Deacon, and at length, in 1459, made Biſhop of Chart; 
of John Courcelles, Counſellor to the Parliament, Canon and Ac 
Deacon of Foſas, in the Church of Paris; of Martin de Freſit 
alſo, Counſellor in the Parliament of Pars. -. _ 
In the ſecond Regiſter, amongſt others, we have tie 
Names of Amboiſe de Cambray, Maſter of Reque$s, Son d 
Adam de Cambray, Firit-Prefidentr, who was employ'd h 
Lewis the Eleventh in ſeveral Embaſlies ; of Nichols dt 
Conty, Precentor of Amiens; of James Juvius, John du Play 
John Picard and Robert Luller, all Four Counſellors in the Par 
hamenr of Pars; and of Fohn Seguyer, who in the Year 148, 
was made Counſellor of the Parliament of Tholouſe. The ſam 
Regiſter has allo the Names of Robere Gaguin, afterward 
Firſt. Preſident; of Reguard de la Vaquerie, alſo Firſt-Prefideny 
of Claudius de Hangeſt, Counſellor in the Parliament of Pai; 
and of Nicholas d Origny, Canon of Treyes, and Preſident of tit 
Parliament. ED gn or tin Jo Eu ior 8 
In the third Regiſter, among other Regent Doctors, att 
Martial Galiciere, Arch-Deacon of Meaux, Canon of Paris, and 
Preſident of the Parliament in 1525; Peter Parpas, Counſel 
afterwards Preſident of the Great Council; Philip le Boinan 
_ Counſellor ; Peter le Clerc, Embaſſador of Francis I. at tie 
Council of Trent: Theſe laſt were Collegues with Fobn . 
buffe, John Quintin, Fohn Vadel, and for ſome time of 4% 
thony le Conte, all famous Men in the Profeſſion of he. 2 
5 | | Ps 1 elide 


* 
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ho were Counſelors in the Parliament, and whote ee 
re ſer down in the Regiſter ; as Francis de Marillac, Mil. 
am de Boucherat, Charles le Fevre, Anthom le Crier, and 
any orhers. 

We learn from the ſame Regiſters, that M. Honor de 
eſmes, Deputy to one of rhe Regent. Doctors, read Lectures 
the Schools upon Fuſtinian's latens, in the Year 1551 ; 


wards Firſt-Prefident of the Court of Aids, read Lectures 
here publickly, upon the Title De AfLanibus 3 ; having. firſt 


egent· Doctor. N 
fions were adorn'd with the moſt Eminent Offices of the 
mpire, ſuch as Conſul, Governor of the City, Maſter of the 
Tuſpold, Treaſurer or Chancellor; The Faculty of Lam at Pa- 
, can alſo among its Profeſſors, boaſt of a great Number 


oſt eminent Employments of che Long Robe, to which 


ich ſingular Capacity and Diſtinction. But, if on one hand 
e Law was honour'd by the Dignity of thoſe Magiſtrates 


Irofefſion, did them no leſs Honour ; ; being an infallible 
oken of their Application, Merit, and Capacity. 


P We have many other Proofs, that notwithſtanding the 
130, WWD -cr2- Super-ſpecula, the Civil Lov has been always publickly 
much in the Faculty of Paris. 

ard Bouchel, in his Book call'd The French Liw-Libvas; . 


e Word Univerſity, mentions an Order or Letter, written 
the Rector of the Univerſity of Paris, Nævemb. 22. 1410. 
irected and Signity'd ro the Regents and Deputies of the 
/niverfity ; in which the Names of all the Licentiates, ei- 
er in the Canon or Civil Law are expreſsly fer down, _ 

In the third Regiſter of the Faculty, there are Two Or— 
ers of the Court, one dated the Firſt of 74h, 1542, the 


Books in Paris without Licence; in which, the Right 
| Licenſing and Approving Civil and Canon (914 -Books, is 
anted to the Dean of the Faculty of Law, as that of Divi- 


Beſides theſe, there were ſeveral other Regent Doctors, 


nd that in the Year 1556, M. John Chevalier, who was af- 


liſpured, in order to be made Depuq to M. Peter le Clerc, 


And if Rome and Conſtantinople have Lawyers, whoſe Pro- | 


f Iluſtrious Perſons ; nor only by their Science, bur the 


ey have been advanc'd rhro' their Merit. and fill d the ſame = 


ho taught ir, on the other, the Splendor they added to the 
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mer the Firſt of September, 1547. to forbid the Printing of 


ty and Piyſick, was given to the Profefſors of thole Sci- 
ences; 


— — 2 * 


ever taught in the Faculty of Paris; and therefore, it vl 


124 , The Sixty ninth Article 
ences; and that of Grammar, to the Rector; which hy 
been ſince put in Execution, and renew'd on ſeveral Oc, 
fions. Now if the Civil Law had nor been publickly taugt 
in the Schools at Paru, could ſuch a Knowledge of the ch 
Law, as was neceſſary to paſs a true Judgment upon th 
Books that treat of that Subject, have been reaſonably , 
quwd? —-. | COS FR ĩ 

All that has been before ſaid, makes it fully appear, thy 
till che Publiſhing the Ordinance of Blois, the Civil Law wy 


be needleſs to add any other Proofs : It may not be ami, 
however, to conſult the Note made by M. Charles Du Mouli 
upon the Article 273, of the Ancient Cuſtom of Orleau; 
Rebuffe, in tractatu Nominat. Queſt. 5. Num. 15. G ſeq. l. 
ſquier, in his Recherches, Book 9. Chap. 35. and 37. al 
M. Caſenenve, in his Treatiſe of Frankaloid, Book 1. Chap.;, 
As ro what remains, it will be no difficult Matter u 
prove, notwithſtanding the Ordinance of Blois, the (ii 
Law has been continually read at Paris; which ſhall beth 
Subject of the following Chapter, N 


C H A P. XXVII. 


The | Sixty ninth Article of the Ordonnance 0 
„ Blois explain d. wh 


THE Ordonnance - of Blois, publiſh'd in May, 1579, wi 
1 was drawn up by the Journal of the States, rwo Years be. 
fore: In the Minutes by which that Ordonnance was formô, 
there was no mention of prohibiting the Study of the Ci 

Law in the Faculty of Paris; yet, the Enemies of the Faculty 
have had the Dexterity to ger the Sixty ninth Article infer: 
ed, which forbids the Regent-Dofors of the Faculty of La 

at Paris, to read, or confer Degrees in the Civil Law. 

Let us briefly examine the Manner and Reaſons upon 

vchich that Prohibition was grounded, and then ſee if tht 

Ordonnance of Blois has been put in Execution in that parrticulat 


| 


of the Ordonnance of Blois explain d. 125 
have juſt now ſaid, there was no ſuch thing mention'd 
in the Minutes from which thar Ordonnance was taken ; bur 
there is ſomerhing. more in it; for that Prohibition was 
made without any Examination or Cognizance of che Cauſe, 
and even without hearing the Parties concern d. 
This Article which was not touch'd upon in the Aſſembly 
of the States, was afterwards added to the Ordonnance by the 
Chancellor Chiverny, to favour the City of Orleans, where 
he was Governor and had a great Eſtate ; this is a Fact re- 
lated by ſeveral Authors, and not at all unlikely. 1 
The Pretence for making this Ordonnance, was the Decretal 
of Honorius before ſpoken of, to which it was hinted, Obe- 
dience ought to be paid. 
And to give this Article the Colour of a Reaſon of State, 
Wir was laid down for a Principle, that it was the King's 
Intereſt to forbid the reaching of the Roman Laws, in his 
Capiral City of Paris; becaule it tacitly infer d the Empire's 
uperiority over the Kingdom of France; which is abſolute- 
ly independant of any other: Their Argument run thus, 
The Civil Law is the Work of the Roman Emperors, there- 
fore, it cannot be admitted, without acknowledging in 
© fome meaſure, that the Crown of France, which the King 
© holds of God only, and his Sword, is a Dependant of 
„the Empire, as a Superior Power. 
If the Parties concern'd had been call'd upon, this Obje- 
Kion would have been ealily remov'd, by a very plain and 
atural Anſwer, which is, that the allowing the Civil Law 
o be read at Paris, derogates no more from the King's Sove- 
eignty, than the Permillion of reading! it in any other Place 
of the Kingdom. ; 
And indeed, What appearance is there, that the Sovereignty 
pf a Prince ſhould be in the leaſt diminiſh'd, by adopring 
he Laws of another Sovereign Prince, or giving his Sub. 
ects leave to follow and make uſe of thoſe Laws? 
Our Kings, by approving the Roman Laws, have made 
hem their own, as the Romans did the Labs of Rhodes, in + 
Maritime Affairs; ; and can it be (aid, that the Roman Em- 
ferors ſubmitted to that Illand, becauſe they adopred ſome 
df their Laws ? 


The 


Romans, or withdrew themlelyes from their Obedient 


particular People, but a General and Common Law, whit 


145 © The Sixty ninth Artitle 


The Book of Fer, which is generally thought t6 be jy 
Compoſition of ſome Lombard Doctors, paſs nevertheleſs jy 
| Law all over Europe, when Cuſtom is nor tontraty to it, 56 
no one ever concluded from thence, that all Chriftendy 
was ſubject to the Princes of Lombardy, © 


is well known, the Kings of Poland and Denmark, (i 
fer their Subjects to make riſe of the Nman Laws, and ty 
they are oblig'd to follow them, when their own Munich 
Laws are defective; the ſame are alſo taught in their Un 
ſities of Cracow and Copenhagen, yet they were never und 
any Apprehenſion, chat this Permiſſion would blemiſh th 
Sovereignty in the leaſt Degree. Ko: 

Has the TurkiſÞ Emperor diminifh'd his, by ſubmitiy 
to the Decifion of the Reman Laws, when the Alcoran is file! 
And do ſo many other Princes, who were never ſubject tot 


all become Dependants of Rome, by obſerving the Ia 
made there? No certainly; the voluntary Deferen 
which they ſhew 'them, is not an Effect of their 0 
pendance, but of their Reaſon, which leads them ro mall 
choice of ſuch Laws, as they could not rejett, without fir 
ing at the ſame rime from Equity and Right Reaſon * A 
the Truth is, the Roman Law is now, not the Law of u 


from the Deſtruction of the Roman Empire, has ever be 
regarded by all well- govern'd Nations, as a Natural La 
and a Law ef Nations, which conſequently ought to be wi 
yerſal. . : 

Theſe are the Reaſons, why after the Deſtruction of i 
Roman Empire, their Laws, inſtead of loſing their Auth 
ty, ſpread themſelves all over Europe, and moſt Nations wii 
proud of following them. e 

The King of France therefore, who is a Monarch in! 
own Kingdom, and inveſted with all Imperial P lich 
leges, does ia no meaſure ſubmit to the Empire, by ſul 1559 
ing the Civil Law to be taught, and his Subjects to mi The 
uſe of it: There is only one Obfervation to be made lich 
this particular, which is, that in France the Nullities of Mok e 
Civil Law are not allow'd ; that is, when the Roman Lav WW ord 
nuls a Contract, by any Remedy or Benefit introduce 
the Equity thereof, the Judges cannot pronounce Senta! 
upon that Nullity, unleſs the Party has firſt obtain d Let! 


rum 
1 


of the Ordonnance of Blois explai d. 127 
Im the Prince for that Purpoſe, in token of not acknow- 
ging the Roman Emperor's Authority; whereas they may 
nounce definitively without ſuch Letters, when the Nul- 
proceeds from the Ordonnances or Cuſtoms : So that when 
> ſay, the ways of Nullity are not admitted in France, it is 
the Reafon aforeſaid, to be underſtood only of ſuch as 
ve their Foundation in the Civil Law. 55 


over France ; tis true, yet this is no Reaſon why it 
puld not be taught there: Do thoſe Nations of Europe, 
ich follow- it only when their own Laws are defective, 
fer any other Law to be taught in their Univerſities ? And 
it not a Rule among many of them, not to admit any 
e to be a Fudge or Advocate, before he is a Doctor or Li. 
Priate in the Civil Law 2 So true it is, that this Law is 
ery where look'd upon as the perfect Model of all good 
ws, and Source of all good Principles. 1 
heſides, the Decretals are not admitted as Laws amongſt 
, till Cuſtom has given them that Authority; and when 
ey are not repugnant to the Liberties of the Gallican 
hurch, nor to our particular Cuſtoms; yer, there is no 
niverfiry in the Kingdom, wherein there are not Publick 
cures upon them. 5 1 
Thus, as the Prohibition of reading the Civil Law pub- 
kly at Pars, contain'd in the Ordonnance of Blow, is a- 


* 


5 1t hinder'd the Regent -· Doctors of the Faculty, to continue 
eir Explanations of the Inſtitutes, and other parts of that 
rw; and ro admit the Licentiates of the Faculty of Pars, to 
Judges and Advocates, as they were before the Ordonnance 
Blog. came gü. | 5 „ 
The truth of this 1s ſufficiently made out, not only by the 
iſtorians of that time, but by the Statutes of rhe Faculty, 
lich were reform'd by Commiſſaries appointed by Henry IV. 
1599, and ratify'd in Parliament the Year following. 
Theſe Statutes begin with an Encomium of the Faculty, 
Wiich is called, The Seminary of Perſons deſign'd to fill the 
oft eminent Employments both in Church and State; rhe 


um exſtitit, &c. 


But it may be ſaid, the Civil Law is not receiv'd as Law = 


inſt all Rule, tis no wonder if it never was obey'd ; nor 


Vords are theſe, Juris Canonici ſchola adhæc uſque tempora ſe- 
marium honeſtiſſimorum hominum, ad Eccleſiaſticos gradus 5 
epublice munia, tam Eccleſiaſtica quam ſacularia promoven- 


The 
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1 Te Sixty: ninth Article 
The Fifth Article of theſe Scatutes provides, Thar all wil 
Scholars in the. Faculty, ſhall begin their Studies of the 
vi and Canon Law, by reading the Inſtitutes ; and lean 
heart, the Rubricks of both Laws. Prolyta, 4 leftione & 4 
 tione Inſtitutionum & Canonici & Gvili Furis ſtudium ex 
tur ac ſedulam operam in eo collocet, ut usriuſque Furis ni 
memoriter tenemt. . 
Another 2 and a very good one, might be 
ded to all rheſe Proofs, which is, that the Faculty s Powe 
teaching che Civil Law at Paris, has never been call} 
queſtion; from whence it follows, that it ought never 
have been depriv'd of that Power: For whoever has 
leaſt Lincture of the Canon Law, will eaſily judge of i 
Impoſſibility of underſtanding it rightly, without the U 
| Nance of the Civil Law. Indeed, as they are the two hy 
of Politick and Judiciary Prudence, the . of bil 
ought to be united, to ſee things in their true Light; a 
in a Word, ought both to operate at the ſame Time, 
In what manner ſoever we conſider the Prohibition in 
Ordonnance of Blois, againſt teaching the Civil Law in Pal 
tis plain, the Execution of it is Impracticable: Every 
knows, the Univerfiry of Paris is the Firſt in the Kingdon 
our Princes have honour'd it with the Title of theit! 
deſt Daugbter, as having had its Birth in the Royal! 
lace : Beſides, it claims a Place in the States, has ſent Ik 
puties to General Councils, been frequently conſulted by a 
Kings, and often by the Popes ; and Foreign Nations hut 
chang'd the Advice they have had from thence into La 
ſo chat one may ſay, it is not confin'd ro the Circle of Pa 
bur according ro its Motto, is, HIC ET UBI1Ql 
TERRARUM: From whence it follows, that it is ſo 
from being inferior to other Univerſities, it ought to hai 
ſome Prerogatives, and ſerve as a Pattern for their [mit 
tion. J Oo Tn mp” TY 
his being laid down for a Certainty, as it really | 
would it have been fit that this Univerſity ſhould be de 
ctive, and want one of irs moſt Noble Parts, the Civil Lu 
How could it without that, have maintain'd either the Df 


nary or even the Name of an Univerſity, which is nothi 
E EE © 
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e but a Collection of all the Sciences? 
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F the Otdonnance of Blois ed 129 
ſn ſhort, the City of Paris being the Common Countrey 
all Frenchmen, the largeſt and moſt beautiful Theatre of 
rope, it was neceſſary that all Kinds of uſeful Learning 
zuld be taught there, for the Advantage of our own Coun- 
ymen, as well as Strangers, who continually flock thi: 
reinen i Were So \ 1 * 

Now it cannot be deny d, chat there is no Study compa⸗ 
ble to chat of che Civil Law, and that the Science thereof 
far above all others, as ſhall be ſhewn in the following 
apter; but here we muſt firſt remark; that Lewis XIV: 
ing inform'd of the Inconventencies, which might ariſe 
om the Ordonnance of Blois, made an Edict in April, 1679; 
which he orders, that for the future, the Publick Le- 
ures of the Civil Law, Jointly' with thoſe of the Canon Law; 
ould be reviv'd and eftabliſh'd in the Univerſity of Paris. 
This Editt preſcribes the Time which all Students are to 
mploy in that Science, before they are made Graduates z 
Fi many other things relating to the Diſcipline" of the 
holars, which till then had been mightily neglected; by 
Il the Faculties of Law in the Kingdom 
There was an abſolute Neceſſity of applying ſome Reme: 

y to this laſt Abuſe ; and the reſt of the Univerſities ob- 
ving no Rules, and conferring Degrees on every one that 
k'd, without examining whether they were qualify'd or 
or, it became the King's Wiſdom, to put a fas fy che 
diforder which this Irregularity had introduc d. 
Nor was the re eſtabliſhing of the Civil Law in the Facuts 
of Paris, leſs neceſſary for the Preſervation of good Or- 
er; for the Enemies of the Facult) complain d continually, 
bat the Civil Law was taught, in breach of the Prohibition 
onrain'd in che Sixty ninth Artiele of the Ordonnance of Blois; 
d that the Royal Authority was oblig'd to interfere, to ſup- 
ort the Faculty in a Right that had ever belong'd to them: 
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. 7 he Sixty ninth Article 


teaching the Civil Law at Paris, has never been calld 
queſtion. ; from whence it follows, that it ought never 
have been depriv'd of that Power: For whoever has g 


| ſtance of the Civil Law. Indeed, as they are the two Hy 
of Politick and Judiciary Prudence, the Strength of hi 
in a Word, oughr both to operate at the ſame Time. 
Ordonnance of Blois, againſt teaching the Civil Law in ba 
tis plain, the Execution of it is Impracticable: Every u 


knows, the Univerſiry of Paris is the Firſt in the Kingdm 
deſt Daughter, as having had its Birth in the Royal! 


lace : Beſides, it claims a Place in the States, has ſent [ 
puries to General Councils, been frequently conſulted by q 


ſo that one may fay, it is not confin d ro the Circle of Pai 
bur accuruing ro its Motto, is, HIC ET UB10dfl 
from being inferior to other Univerſities, it ought to ht 


tion. 


How could it without that, have maintain'd either the Dif 
nity or even the Name of an Univerſity, which is notkil 
elſe but a Collection of all the Sciences? 
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The Fifth Article of theſe Statutes provides, That ally 
Scholars in the Faculty, ſhall begin their Studies of the 
vil and Canon Law, by reading the Inſtitutes ; and learn 
heart the Rubricks of both Laws. Prolyta, 4 lectione & y 
tione Inſtitutionum & Canonici & Gvili Juris ſtudium exm 
tur ac ſedulam operam in eo collocet, ut usriuſque Juris tink 
memoriter teneat. . 355 

Another Argument, and a very good one, might be 4 
ded to all theſe Proofs, which is, that the Faculty's Power 


leaſt Tincture of the Canon Law, will eaſily judge of 
Impoſſibility of underſtanding ar rightly, without the 4 
ought to be united, to ſee things in their true Light; a 


In what manner ſoever we confider the Prohibition ini 
our Princes have honour'd it with the Title of their 


Kings, and often by the Popes ; and Foreign Nations ha 
chang'd the Advice they have had from rhence into Lay 


TERRARUM: From whence it follows, that it is {04 


ſome Prerogatives, and ſerve as a Pattern for their lmit 


This being laid down for a Certainty, as it really! 
would it have been fit that this Univerſity ſhould be det 
ctive, and want one of irs moſt Noble Parts, the Civil Lo 
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F the Ordonnance of Blois explain'd. 129 
ſn ſhorr, the City of Paris being the Common Countrey 
all Frenchmen, the largeſt and moſt beautiful Theatre of 
rope, it was neceſſary that all kinds of uſeful Learning 
ould be taught there, for the Advantage of our own Coun- 
eymen, as well as Strangers, who continually flock thi- 
WORE MERE NG i un S306 
Now it cannot be deny d, chat there is no Study compa- 
ble to that of the Civil Law, and that the Science thereof 
far above all others, as ſhall be ſhewh in the followin 
haprer 3 but here we muſt firſt remark; thir Lewis XIV 


PR 
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l ing inform'd of the Inconveniencies, which might ariſe 
om the Ordonnance of Blois, made an Edict in April, 1679. 


y Which he orders, that for the future, the Publick Le- 
ures of the Civil Law, jointly with thoſe of the Canon Law, 
ould be reviv'd and eftabliſh'd in the Univerſity of Paris. _ 
This Editt preſcribes the Time which all Students are to 
loy in that Science, before they are made Graduates z 
th many other things relating to the Diſcipline” of the 
Scholars, which till then had been mightily neglected; by 
| the Facultiet of Law in the Kingdom. 
There was an abſolute Neceſſity of applying ſome Reme: 
to this laſt Abuſe ; and the reſt of the Univerſities ob. 
rving no Rules, and conferring Degrees on every one that 
kd, without examining whether they were qualify'd of 
or, it became the King's Wiſdom, to pur a Stop to the 
diſorder which this Irregularity had introduc'd; 
Not was the re-eſtabliſhing of the Civil Law in the Facul: 
y of Paris, leſs neceſſary for the Preſervation of good Or- 
er; for the Enemies of the Faculty complain'd continually; 
hat the Civil Law was taught, in breach of the Prohibition 
ontain'd in the Sixty ninth Artiele of the Ordonnance of Blois; 
o chat the Royal Authority was oblig'd to interfere, to ſups 


n the Faculty in a Right that had ever belong d to them: jj 
fe | p 
0 5 
We : 
in F 7 8 | 1 
2 ba as 5 8 8. * ; . 4 | | | E = A 
5 . "CHAP: 


4 % of * a, * 
3 1 * by 
_— £ 3 
— 8 
# 


Of the Excellency of the Roman Law. 
JF there have been ſome that have diſputed the Excelle, 
cy of the Roman Law, the abſurdity of ſo extravagin 
an Opinion, may very well ſave me the Trouble of x; 
futing it: For tho“ particular Miſtakes often become g 
neral, there is no likelihood it will happen ſo in this Ce 
and the Merits of the Roman Law are eſtabliſſid upon m 
good a: Bottom to give way to a Prejudice, which in il 
likelihood proceeds from the Ignorance. of thoſe who ſuſſt 
themſelves to be led away by ſuch an Error. # 
_ .. Nevertheleſs, it cannot be deny'd, but the Number & 
_ Perſons who favour this Opinion, may very much in 


creaſe, becaule it offers ar firſt fight an agreeable Proſpei - 
in ſparing ſuch as embrace it a laborious Study. Thi N 
doubtleſs, is the only Advantage that can reſult from it 8 
But it will be no hard Matter to expoſe the Fallacy of thi [Co 
pretended Advantage, and undeceive thoſe, who hai 
compleated the Time preſcrib'd for their ordinary Exercil 7 
content themſelves with raking their Degrees, and look n x 
farther- than to get the Teſtimonials uſually given on th No 
IT Fhe Time allotted for ſtudying the Law, by the Kim and 
Declaration, to intitle Students to take their Degrees, Wi 
not ſufficient to acquire a compleat Knowledge of ſo pr l 

It would therefore become thoſe who have taken ue 
Degrees, to make a better uſe than ſome do of the Prin cr 
ples they are taught; forthe Publick are ſenſibly interete er 
that all who are Magiſtrates, or take upon them the Prot pub 
ſion of Advocates, ſhould be fully inſtructed in the Maxi ay 
of the Reman Law, without the Help of which, it will ne 
impoſſible for them to become eminent in ours. fe 5 


What is before ſaid in the Twenty ſixth Chapter, 0 
cerning the Uſe of the Roman Law in France, has a very it 
Relation to che Subject of this Chapter; therefore I fl 


re 


Of- the Exrellency of the Roman Law. I3t 


we can bring of the Excellency of the Roman Law. 

As there is no better Proof of rhe Excellency of any Sci- 
ence, than Reaſon, and the unanimous Opinion of Perſons 
who acknowledge it; that of the Roman Law, may be fully 
juſtify'd by Two Obſervations : Thi Firft is, that Reaſon 
alone ought to convince us thereof; the Second, that the 
Excellency of the Roman Law, has ever been acknowledg'd 


Hiciently ſpeaks its Praiſe : Theſe Two Points I ſhall exa» 
mine in a few Words. : 


thoſe Principles which govern him, both as a Private Per- 
ſon, and as a Member of the Sociery ro which he belongs 
nothing oughr to be more ſacredly obſerv'd by him; and 


to be, to follow the Dictates of Natural ' Reaſon, there was 
a Neceſſity of making Laws to keep them to their Duty. 

Thus, after they were oblig d by Neceſſity to relinquiſh 
their firſt Habitations, and were diſpers'd into different 


every Nation apply'd the Precepts of the Law of Nations 
to their own Uſe and particular Benefit; and ſo making 
ſome Additions to the Common Law of Mankind, or re- 
trenching it, according to their different Genius, and the 


and eftabliſh'd a Rzght peculiar. ro themſelves. 


Wileſt and moſt Equitable Laws. This was a Truth fo general- 
ly receiv'd, that the Romans notwithſtanding their Haughti- 


Publick and Private; and which infinitely ſurpaſs'd all that 
the Sages of Aſia had made before. 9 


fect Law, and rhe infinite Pains which their greateſt Me” 
were at, to give Juſt Interpretations to that Law, are ui 
canteſtable Proofs of the Excellency of the Rman Law; na 
eren the Emperors had this always in view, and encourag“ 
K 2 | 5 rhe}: 


\ 


refer the Reader to it. Let us now ſee what new Evidence 


by the Great Men of all Ages, whioſe Authority alone, ſuf- | 


Natural Reaſon having implanted in the Heart of Man, , 


merhinks, he ſhould want no other Law to engage him to 
follow them: Bur as all Men are not ſo prone as they ought 


Countries, and had built Cities and eſtabliſh'd Kingdoms, 


Neceſſities of rhe Countrey they liv'd in, they made Laws, 
Aſia had the Advantage of being reckon'd to have the 
neſs, ferch'd rhe moſt valuable Part of their Laws from thence, 
and made uſe of it in the Compoſition of a Body of Uni- 


verſal Laws; I mean, thoſe of the Twelve Tables, which 
wereafterwards look'd upon as the Source of all Laws, both 


All theſe Precautions taken by the Romans to make a per- 


it commun cates at the ſame time Light to the Mind, an 


132 Of the Excellency of the Roman Law. 
their Lawyers to give a new Splendor to the Roman Lay 
by their Labour and Application. | 


- „ 7 


So that Rome was the Countrey of Laws; and the Body q vel 
the Rman Law, as we have it at this Day, is a Collect wh 
of the beſt Laws that wete made in Rome: This valuab on 
Treaſure of Antiquity; contains the refin'd Doctrine of de din 
Preceprs of the Law of Nature and Nations, as well as “ 

+ the principal Points of Morality ; wherein alone the Pri, ay 
ciples of Equity, and Rules of Univerſal Law are to be found; Ed 
and no doubt, if all this Nation were ſo happy as to liv Por 
under the ſame Law, there would be no need of any other pare 
for the Regulation of the Condition and Manners of all h: 
Subjects; and indeed, where elſe ſhall we find cer: iſ | 
Maxims for the Regulations of Agreements and Contra wh 
for eſtabliſhing Penalties upon thoſe that are guilty of Cine hay 
and Offences ? In ſhort, where ſhall we find Principles u that 
govern the moſt Ordinary, as well as the moft Imporin 1s 
Affairs, but in the Body of the Civil Law, whoſe Deciſm e 
are ſo Equitable and Judicious; that they may be applji mul 
to Matters quite different from thoſe for which they wer WR” © 
originally made? ee ee Wil 
The Science of rhe Roman Law, has nor only the Advantage = 

n 


of informing the Underſtanding, but ſetting the Heart upright; 


Righteouſneſs to the Soul, and teaches us how to condud 
our ſelves as well in a Private as Publick Capacity; and 
furniſhes the Magiſtrate with Rules to give every Man hg 
due: In a Word, the Roman Law is a Maſter- piece of Wil 
dom, Honeſty, Politicks, Prudence, Juſtice and Equity. 
It was called The Law, by way of Excellence, as if thert 
was none other Conſiderable in the World; and altho' tht 
- Reman Power has been quite loſt for many Ages, tht 
| Roman Law is ſtill preferv'd over all Europe. But it is w 
wonder if its Excellency has been perceiv'd by all People 
and at all Times; and tho! it was made for. the Sub 
jects of the Empire only, there are few Nations that hart 
not adopted ir; and even thoſe whoſe Inclinations and 
- Manners were the moſt oppoſite to the Romans, were tit 
firſt that embrac'd the Laws made by them, 43 


10 
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Of the Eæcelleng ef the Roman Law. 133 

Let it not therefore be ſaid, this was an Effect of the Uni- 
verſal Monarchy acquir'd by the Remans: The great Equity 
which all Nations obſery'd in the Roman Laws, was the 
only Cauſe of the Deference paid to them, and of their rea- 
dineſs to follow them ; Servatur ubique jus Romanum non ra- 
tione imperii ſed rationis imperio. In ſhort, moſt of the Na- 
tions conquer d by the Romans, admir'd and cultivated the 
Equity of their Laws; altho their Tyranny ſeem'd inſup- 
portable: And when; upon the Declenſion of the Roman Em- 
pire, they recover'd their Liberty, that Revolution did not 
at all diminiſh. the Reſpect they bore to the Roman Laws. 

I cannor in this Place, paſs over an Obſervation 
which preſents ir ſelf ; Whatever Glory Rome might 
have acquir'd, by the Numer and Extent of its Conqueſts, 
that which gave it the greateſt Luſtre, was, without Jobs 
is being acknowledg'd by all the World to be the Mother of 
the Laws. The ſubduing the greateſt Part of the Univerſe, 
muſt be allow'd ro be owing, either to their great Strength 
or maſterly Skill, or to particular good Fortune; of all 
which there are ſome other Examples: Bur the Credit of 


making ſuch Wiſe Laws, ſo generally receiv'd by all Na- 


tions, is peculiar, and what the Romans only can boaſt of. 
Beſides, how much has the Efteem of the Roman Laws 
ſurvived che Empire? All thoſe Nations who had freed. 
themſelves from the Roman Bondage, continu'd voluntarily 
in that of their Laws, which they preferr'd to thoſe of their 
own Countries. Can this Concurrence be the Effect of Flar- 
tery, that Power which was the Object of ir ſubſiſting no 
onger ? 5 | 2 85 1 
The Romans equally ſubdu'd the Univerſe, by their Arm: 
and Laws; but that Empire which was gotten by Force, is 
zone to ruin; whereas, they {till continue to govern by their 
Laws: This Dominion is ſo much the more ęlorious, as it 
Is not owing to Force, and is over the Minds and Hearts of 
Mankind; and as tis founded upon Reaſon and Equity, no- 
hing can deſtroy it. The Wars of the Romans were often 
njuſt; bur their Laws ſeem to have been dictated by 74. 
ſice her ſelf: Therefore, they ought never ro ceaſe being 
dbſery'd by Mankind, unleſs they will urrerly banith from 
dociery, that Vertue which is the ſtrongeſt Support of it. 
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134 Of the Excelleney of the Roman Law. 

To this, let us add, that the invincible Stubbornneſs of 
the Jews, has yielded to the Excellency of the Roman Laws; 
who have recourſe to no other, in default of their own: 
And as great as the Antipathy of the Turks is, to every 
thing that is of Chriſtian growth, yet it has nor hinder 
them from tranſlating the Roman Law into their own Lan. 
guage, nor from following its Decifions, in Matters to 
which the Alcoran cannor be apply'd. . Te 

Nothing could be eafier, than to add a Thouſand other 
Obſervations of this kind, to ſhew the Excellency of the 
Roman Laws; but Truth has the Prerogative of Self. Pe. 
ſwaſion. Beſides, all that I could ſay, would nor be Equi 
valent to the Encomiums which the Great Men of all Ages 
have ever given the Roman Law. Let us therefore hear 
what they ſay, and run over the moſt Famous of them who 
have mention'd it; upon whoſe Credit, every Man d 
Sence will without Scruple ground his Judgment. 

St. Auſtin, * in his Book De Civitat. Dei, ſays, that 
* Providence made uſe of the Roman People, ro ſubdue 
* the Univerſe, and to govern it the better by their Lan, 
&& after it had utterly deftroy'd that Empire. 
St. Ferom, f ſpeaking of the Declenſion of the Roman Em: 

pire, ſays, * The Ruins and Shadow thereof, were yer to be 

* ſeen in Germany; but tho' nothing at all of it had re 
“ main'd, we have ſtill their Laws, which all Nations hate 
* admitred with great Applauſe, _ 
 Fonargs, upon the Conſtitutions of the Apoſtles , ſays, God 
** made Choice of rhe Romans, to give the World a ſample 
2 CE 5- 5 

Peter Pech || ſays, © The Roman is the Sovereign Lan, 
£ univerſally receiv'd for ſo many Ages. 

D. Gotbofredus, 7 ſays almoſt the ſame, and add; 
% That the Laws and Regulations of other Nations do not 
come near it; and that all their Caſtoms and Ordonnanci 


24 


* are comprehended in it. 


9 Chapter 22, Book 18. 5 
T7 Epiſt, 10, of Monogamy, Tom. x! 
+ Book 7. Chap. 27. OG 

| De Regulis Juris, Chap. 28. ET 
In praxi rerum Civil, Lib. 2. Tit. 13 
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Of the Excellency of the Roman Law. 135 


Baldus, upon the Lam, Nemo C de ſentent. & interlocut. omni- 
um Judicum, ſays, 8 The Roman Law has che lame ee 
jn all Nations as Naſon. 


* contain'd in the Books of the Roman Law. 

Baro, lib. 3. de jur. Benef. tit. 2. & ad legem ſi rei C. 45 
pattis, ſays, © Thar Fuſtinian's: Books are valu'd like fine 
pictures ſav'd from a great Shipwreck. 

Baldwinus, in his Prolegomena upon the Inſtitutes, ſays, 


ons, with univerſal Approbation. 

| Charles Du Moulin, whoſe great Reputation was wholly 
owing to his adding a perfect Knowledge of the Roman Law 
to that of our Ordonnances, ſays, in his Preface to the Cuſtom 
of Paris, that the Roman Law is ſo juſt; and ſo agreeable 
with Reaſon, that all Chriſtendom has receiv'd and approv'd 
Jof it, as the Common Law of Nations: His Words are theſe ; 
Mutuamur 4 jure Romano quod & æquitati conſonum, & nego- 


Ws io autore 4 [apientiſſimis viris ordinatum tam "wy eſt, tam 
ationabile, ut omnium fere Chriftionarun Fentiun uſu & appro- 
hatione, commune ſit efectum. 

Qjacius, in his Epiſtle to his Son, tells him, No Nation 
can be well govern'd, without the Help of the Roman Lam; 
and adds, that “ without the Knowledge of that Divine 
Science, the moſt Prudent, Wiſe, and Fortunate Man, 


Equity and true Juſtice. 

Mornac, upon the Title of the Code, De veteri Fure enu- 
leand. ſays, „That in Matters nor derermin'd by the Cu- 
* ſtoms, recourſe muſt be had ro the Roman Law, as to a 


Equity; becauſe che Precepts and Duties of Civil Life, 
are no where elſe ſo well eſtabliſh d. 

Leuvius, in his Hiſtory of the Law, fays; « The Books of 
the Roman Law, contain the moſt Religious and juſt De- 


perfect Idea of Right and juſtice: Therefore, lays he, 


all Nations acknowledge the Roman Law for their Com- 
m0 bs mon 


— 


Contius, Lectionum Furis, cap. 9 9. ſays, « Thar | is no Lay. 
„more Juſt or conformable ro Region: than that Molen is 


« The Study of the Law was ever in great repute among 
the Romans, and ſpread it ſelf afterwards over all Nati- | 


Fio de quo agitur congruumque invenitur, non quod nuſquam ſub. 
pitt fuerimus Fuſtiniano mapno, aut ſucceſſoribus ejus, ſed quia 


will have but a very imperfect Idea of the Rules of 
Sheet Anchor, and the moſt ſecure Means to come to 


| ' terminations chat ever were made, as well as the moſt 


an re 
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„ mon Law; not becauſe it is Romen, but chat it is th 
„ Law 0 Nations. K 

Albericus Gentilis,” Book x; De Fure bels, FOR 5. car 
Kr fo far as to fay, All Sovereign Princes are oblig'd 0 
| pe * govern 4 by it, in the Diſpures that "happen berwen 

them. 

— Coquille, in his Queſtions, Chap. 306. ſays, * The Rong 
Laws, by the wife and politick Reaſons, upon which thy 
* are grounded, were receiv'd by us in aid of our Rog 
Fe Conſtitutions, and of our Cuſtoms, when they either an 
* deficient or want Explanation. He adds, That the gret 
* Events of the Politick Government of Rome, ſhew, thy 
God endow'd that People with a fingular clearnels d 
Judgment, and openneſs of Heart, 

Charondas in his Anſwers, Book 3. upon the Edi8 of Second 
Marriages, and in his Pandects, Book 3. Chap. 9. ſays, li 
* a general Cuſtom amongſt us, to obſerve the Roman 1 
© the Common Law; to which we have recourſe in defa 
of the Ordonnances and Cuftoms : Not that the French an 
* ways acknowledge the Emperor of Rome, but becauſe the 
Laws of no Nation or Government are more juſt, benz 
contrivid, or more agreeable with Reaſon, than thoſe l 
the Body of the Roman. Law. 

de, in his Treatiſe of Sartre de of Copy-hold Land 
Book 2. Chap. 1. N. 17. Rebuffe, upon the Title De Conſu 
tud. Tiraqueau, in the Preface to his Treatiſe called, I 
mort ſaiſi th vif. Chaſſanee, upon the Cuſtom of Burgunh; 
Pontanus, upon that of Blois; Chopin, upon that of Pars, i 
his Preface upon that of Anion, and his Treatiſe of the l 
maine; Ricard, upon the Hundred and Sixty firſt Article d 
the Cuſtom of Senlis; all ſay almoſt the ſame thing. 
M. Colombet, in his Abridgment of the Roman Law, Tit. 
ſays, that“ che Body of the Roman Law, is not the Wok 
#* of one Man, nor of a few Years, but of ſeveral Nation 
and Ages; brought ro Perfection by long and labor 
'» Ous Obſervation of Human Affairs, which Men of 1 
1 beſt Underſtanding in that flouriſhing Nation, fully in 
* ſtructed” by the Exerciſe of inferior "Offices, and from 

** therice rais d to the higheſt Employments in the Empin 
have made; and reduc d to practiſe, by cer tain principles au 
66 General Maxims. He adds, that this Work was found h 
5 be fo excellent, that « even n after the Fall of the hone? Em 


«pl 
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pire, it was embrac d by the beſt govern'd Nations of 
the World; which ſtill continue to make uſe of it in 
decidin heir Diſputes, and cauſe it to be publickly 
taught 2 that purpoſe. 

M. Servin, in one of his Pleas, ſays, that © "The Civil 
Law of the Romans, ſurpaſſes in Natural Equity all other 
Laws; and that all of them have recourſe thereto. 

M. le Mai tre, ſo famous for his Eloquence and extraordi- 
icy Parts, in his Twelfth Pleading, calls the Roman Law, 
The wonderful Collection of the Wiſdom of ſo many 
Wiſe Men, who did not confine themſelves to particular 
Uſages, but to Juſtice in general; and have eftabliſh'd 
ſuch Laws, as they thought moſt ufeful to Mankind; and 


ons, as Solomon did thoſe of Divine Wiſdom. 

It cannot be objected, that theſe Proofs are liable to any 
xception, being for rhe moſt part taken from French Lawyers, 
ho have ſtudied our Cuſtoms, and could not forbear taking 
otice, how prefer able the Reman Laws are to thoſe of their 
n Countrey; in which, er have ſhewn both their good 
ence and Judgment. 


orld have had for the Reman Law, is not a lender Indi- 
ation of irs Excellency ; they have given it the Force of 


Eught ; which is a peculiar Privilege belonging to the Laws 
f Juſtinian's Collection: For hitherto, there has been no 
Itempr chat we know of, to teach Sali S Laws, how much 
he are cry d up, or any others, publickly in che 
choolis. 

Bur to confine my. ſelf to France; Our Kings TL not 
nly taken care it ſhould be taught in thoſe Provinces where 
is in full force, bur even in thoſe govern'd by Cuſtoms, as 


nd 1 566, Article 403 ; and chat of Blois, in 1576, Article 
08, 


ade many Ordonnances, ro enforce | irs Obſervation | in their 
9ominions. 

Cotarius, in his 3 of 960, commands, chat all 
atters relating to the Romans, that is, the Gauls, ſhould be 
Fgulared according to the Roman Law. 


who have written the Rules of Government for all Nati- 


The particular Veneration which moſt Kings in che 


w in their Dominions, and order'd it to be publickly 


ppears by the Ordonnance of Moulins, made in Auguſt 1546 


Our Kings have. upon all Occaſions commended it, and 


As 
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© derſtood that the Uncertainty of Judgments, ſo prejudic- 
* al to his Subjects, was chiefly owing to the utter Negled 
of the Study of the Civil Law, for above an Age, all oe! 


ey of s 
As for the Second Race of our Kings, we have 9 | 
_ Conſtitution of Charles the Bald, dated the 25th of June, 96 > 
in which he declares, that neither he nor his Predecel,W”" 
ever intended to order any thing in oppoſition to the q * 
man Law. e 79 5 el. 
But as the Difficulty does not fall upon the Time g on 
the Two firſt Races, let us paſs to the Third. 7 
I ſhall begin with St. Lewis, who, for his great Care oi” 
promote Religion and maintain Juſtice in all his Domi g 
ons, may be a Pattern for all our Kings. He order'd in HM 
EdiRs, that all Matters ſhould be decided by the Runa 1 
Laws, which, by way of Excellence, he calls The Law. 7 
Philip the Handſome, as well as Francis I. ſpeaks of it pu 
the ſame manner. JJ TOE IV 4 
Henry IV. in his Declaration of 1607, made to empour by 
Mortgagees to enter into rhe Succeſſion of old Credim ler 
without Ceſſion or Subropation ; ſays in expreſs Terms, Fe. ma 
ways approv d of the Roman Law, as it agreed with Reaſon . 
Equity. e cr | 
Z All our Kings have expreſs'd themſelves upon it almoſti Þ 
the ſame Terms; and tis from thence they have tales 
their beſt Ordonnances. 5 5 . 
Lewis XIV. in his Edict of 1679, for re- eſtaliſning the Pu e 
lick Profeſſion of the Civil Law in the Faculty of Paris, er 
gins by ſaying, © that altho* the Wars had not hinder'd hin . : 
from publiſhing ſeveral Ordonnances for the Reformatin He 7 
of Fuſtice, yer, enjoying at that time a glorious Peace, in! 
* he was more diſengag'd, and in a better Condition v il Þ 
provide for the due Execution of Juſtice, thro' all his Ds» WW 7 * 
„ minions.” He goes on, and ſays, that he believ'd «Wiſe © 
could do nothing that would more contribute to the Haren. 
© pineſs of his Subjects, chan the affording ſuch as wen WW... 
_ « defign'd for the Adminiſtration of ir, the Means of qu Wie: 


* lifying themſelves as they ought: Therefore, having un 


© France; and that the Publick Profeſſion thereof had been 
« diſcontinu'd in the Univerſity of Paris; He orders, Thu 
44 from thenceforward, the Publick Lectures of the Roman 
Law ſhould be revivd ; any ching in the Sixty nid 

e <a Arnici 
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Article of the Ordonnance of Blos to the contrary not- 
withſtandin g. | | | ö 
To ſee to the Execution and Continuance of this Edict, 
Majeſty commiſfſion'd Four Counſellors of State, viz. Mr. 
Pelletier, Bazin de Bezons, Boucherat and Bipnon ; whoſe 
haracters being capable of no Addition by any thing 1 
n ſay, I have only mention'd their Names, to ſhew the 
ortance of the Affair, as well as to encreaſe, if poſſible, 
e Reſpect which Poſteriry ought ro have for the Memory 
ſuch illuſtrious Reſtorers of the Study of the Reman Law; 9 
r one may ſay, all Diſcipline was at that time utterly | ö 
ſt, and there never was more Occaſion for reviving it. q 
But theſe Commiſſioners, by their great Application, re- 
rd the Study of the Civil Law; and the Succeſs which 
ended their Endeavours, 1s a further Proof of the Ex- 
llency thereof; and of the Neceſſity every one is under, 5 1 
make himſelf Maſter of it, who intends to be an Advo- : 
te, or aims at the Office of a Judge. 
From all I have ſaid, ir follows, that notwithſtanding the 
e Reman Law 1s not of equal force in the Cuſtumary Coun- 
ies, as in thoſe of the Mritten Law, its Deciſions are of 
eat weight, in thoſe Parts which are called C:ſtumary in 
ance, ſince it is there received as Mitten Reaſon ; to which 
ery Judge ought to have recourſe, in Cafes omitted by 
e Cuſtoms of the Place: What 1s ſaid upon this Subject in 
e Twenry Sixth Chapter, ro which I refer the Reader, | 
ill ſave me the Trouble of enlarging further upon it in 1 


o i Place. * po | 
wm | ſhall only obſerve, that if all our Law was confind to ö 
de e 0rdonnances and Cuſtoms, their would be very little Dif- 9 
a rence between the Judges, Advocates, and Praflitiomers ; i 


ay, ſometimes, the latter would be more able than ei- 
er of the others, for where the Learning of an Advocate 
des no farther than Tritura fori, or Practice, tis impoſſible 
ſhould defend a Cauſe with Succeſs ;z which made Fohn 
wore ſay, Ad. 23. Inſtit. tit. de Legat. Quod appellamus pra- 
m, non eſt in patrono nuda & circumforanea praxis, cujuſmo- 
ſt procuratorum forenſium, ſed juris ſcientiam applicare ne. 


ti. 
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In ſhort, Experience ſhews, that whatever good Diſ 
© firions. young Men may have, it will be no eaſie Manerfy 
them to learn the Sciences, unleſs they are directed hy | 
Method, and general Principles; the future Application 
which, depends upon their own good Underftanding. Nay 
it is in the Roman Law only, theſe Principles are to hy 
found; which are ſo much the more valuable, as they are d 
Opinions of the wiſeſt Men among the Ancients : Whey 
as the Deciſions of our Cuſtoms, have no other Foundation th 
certain Uſages, introduc'd frequently without any Reaſy 
or Principle at all, or of which the Reaſon is unknow 
even to thoſe, who by good Obſervation are the beſt Jude 
of what is the Common Uſage,  _ 
This made Cujacius ſay, Tit. 14. of his Book of Fi 
That we muſt judge of moſt Things ordain'd by the Cuſiam 
=. as Neratius did of the Lawintroduc'd by Vſage; who adviſe 
I not to look too diligently after the Reaſon of it, leſt w 
| ſubvert the Authority of rhe whole. The Words of Cujacy 
+ are theſe;  Multa ſunt in moribus Galliæ, diſſentanea ml 


1 1 ſine ratione, ut quod de jure recepto Neratius ſcripſit, non 


1 ejus rat ionem anxie inquirendam ne multa ex his que certaſutt 
= ſubvertantur id Gallie moribus aptari veriſſime, poſſit quod jl 


rumque omni ratione deſtituantur petits,  partim ex jure Gali 


L 1 | | 1 a 1 * 0 . na 
uy - partim ex imperitorum ſententiis male coherentibus.. 
7 is true, the Reformers and Reducers of our Cuſt Th 
bi have corrected abundance of unjuſt Things, which Ule uh 
H | 


i introduc'd ; but it was impoſſible for them to make a pt 
il fect Law from the bad Principles they had to work upon 
| and therefore, the Oracle of the Cuſtumary Law, when | 


0 undertakes to explain ſome of the Articles of our Cin x 
M exclaims in many Places, O the unjuſt Cuſtom ! O the exti ry 
1 vagant Cuſtom ! He ſhews how it came to paſs, that ſo mat oF 
il unjuſt and odious Diſpoſitions remain among our C/o... 
= 


i} and imputes it partly to the Attornies or Prafitioners, wi 
I} made the Regiſters of which the Cuſtoms were form'd ; al 
Ul partly to the Commiſſioners, who did not allow rhemlſeivt 
li Time, nor take the Pains a Work of that kind requir'd, 
Chopin, de Comm. Gall. conſuet. Part I. N. 4. aſcribe 
Wholly to the Officers of the ſeveral Places, whoſe Bun 
= it was to draw up the Subſtance of the Cuſtoms in Writine 
He ſays, they He Bu Aricles for their own, or the Intere 
= and Conyeniency of their Friends. Fes 


4 
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Mornac, Ad Leg. 2. f. 5. F, de Origin. Furs, ſays, © There 
are many obſcure Things in our , Cuſtoms, which are ow- 
ing to the Negligence of thoſe who reduc'd them; and 


that they were often put in by Deſign. 85 v6 
The Commiſſioners, whole Names are- at the Head of 
te Proceeding, were too precipitate in the Execution, of 
heir Commiſſion, and often did nothing more than hear 
he Cuſtom read in their Preſence, and refer conteſted Mat- 
rs to the Court, which never decided them: Beſides, 


hates who were intruſted with it, were Men of great Un- 
All theſe Circumſtances and Reflections, are but too 


erween the Roman Law and our Cyſtoms ; nor is there any 
e bur knows, in how many Reſpects rhe Roman Laws are 
perior to our Cuſtoms.  , < 2 95 

Thoſe Laws were made with all the Precaution imagi- 
able, and were the Work of the greateſt and moſt learned 
en of thoſe Ages; on the contrary, the Cuſtoms were re- 


en in vogue. LG 
The greateſt part of the Roman Laws, are in an eaſie ele- 


te Stile of them harſh and obſcure, and conſequently, hard 
be underſtood and remember'd. ' 9555 


dinary Nature, are explain'd in the Laws; bur our Cuſtoms 


ufi F 8 to a few particular ones, as has been before ob- 

0 1 In ſhorr, the Deciſions of the Roman Law are ſo Judicious, 
nenn they infinitely ſurpaſs every thing that has been done 
wy the Legiſlators of other Nations; but the greateſt part 
8 our Cuſtoms, are the Production of mere Chance, or of 
zue e Fancy of thoſe who have {uffer'd themſelves to be led, | 
un her by certain Uſages than Reaſon. 2 


Intere 
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is impoſſible that Order or Method ſhould be thought of, 
n ſuch tumultuous Aſſemblies : So that in the manner our 
yſtoms have been reduc'd, tis hard to believe, rhe Mapi- 


ong Arguments, to ſhew the Difference we ought ro make 


ned in haſte, upon the Report of Practitioners, who were 
nable to give any Reaſon for the Uſages they obſery'd were 


at Stile, and put under Titles ſuitable to the Nature of 
jem : But our Cuſtoms are generally immethodical, and 


All kind of Matters, as well of an Ordinary as Extra- 


142 Of the Excellency of the Roman Law. 
which the Judges are preſum'd to be ignorant; altho' t 
in 5 Additions to M. Bourdin's Paraphraſe, Art. 42. hy 


an Article of the Cuſtoms to the Audience, he is uncover 
as if he were reading a Play; becauſe the Cuſtoms are py 


Heart; becauſe the Judges and Advocates, are ſuppos(y 


at leaſt to be ſupported by ſome Colour of Reaſon ; Bu 


Aſſertion, amount to? Why, they ſay, the Science of th 


Ihis Objection is eafily anſwer'd; for, granting that it 
Reman Law does contain ſome Matters which are not init 


Therefore, the Cuſtoms are reckon'd as ſo maty Fad, o 
are at this Day reduc'd ro Writing, as Fontain has obſery{, 


perhaps, this is the Reaſon, that when an Advocate rea 


ticular Vſages, which no one is oblig'd to know: But it 
is to quote any Text of the Laws, he is not uncover d; ny 
is he allow'd to read it out of the Digeſt or Code, but hy 
ving it written on a Paper, is to recite it as it were h 


know the Diſpoſitions of the Common Law. 
Let no one, therefore, any longer pretend, that the d 
dy of the Roman Law is uſeleſs : So bold a Paradox, ou 


whar do all the Reaſons that are brought to maintain thi 


Roman Law, is a Matter of mere Curiofiry, which recan 
pences thoſe who are at the Pains to obtain it, with nothing 
but a Confuſion of Maxims ; without the Help of whid 
they might make as good a Progreſs in the Study of 
Law ; to prove which, they ſay, that this Law treats of ſen 
ral Matters not in uſe amongſt us. 


with us, muſt it from thence be concluded, that the Sciend 
of that Law is uſeleſs? It treats of other Matters that u 
in uſe with us, and which relate both to the Preſervationd 
the Sate, and the Order of Civil Society © Muſt we then 
ject a Work which in general is ſo uſeful, becauſe ſont 
Things in'ir are not applicable to rhe preſent Uſe ? Belis 
in the Cuſtumary Part of France, the Roman Law is obſer 
no farther than as Reaſon : Now it happens every Di 
that the Reaſons, upon which the Principles of Matters u 
in uſe amoneſt us are grounded, may be very fitly app! 

to thoſe which are frequently in uſe, *' 5 
In ſhorr, having thele ſtrong Reaſons and Authorities 
our Side, may we not ſay, that if any one attacks the M 
man Law, tis for want of knowing its Beauty and Solid! 
How often does it happen, that the beſt and moſt uſeful 
ences are rejected thro' Ignorance ? Nothing is more ci 
N | On 


of the moſt celebrated Interpreters, &c. 143 
on, than to ſee Men, thrq' Weakneſs or Indolence, declare 
inſt a thing that requires Pains and Application; either 


thenfions of the Difficulties which inſeparably attend 
Beginnings; and fanſie, they can excuſe their Caprice 
deſpifing what they are ignorant of, or juſtifie their Idle- 
, in cry ing down what ought to have taken them 
om it. 19507 


inſt the Roman Law, there are, without Compariſon, à 
r greater Number, who looking upon it as the Source of 
dubitable Maxims; adhere ro it with the utmoſt Arten» 
on; which is what all our able Magiſtrates and Advocates 


aking it the principal Object of their Application. 

To conclude, 1s there any likelihood, that Men of Sence; 
ho have nor, as one may ſay, a Moment's time they can 
ll their own, would take ſo much Pains as they do, in a 
udy that could be of no advantage ro them? 


the. f — 2 
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Law. 


ſome meaſure imperfect, if I ſhould ſay nothing of 


ae ole, who by their Works have contributed to the better 
ef nderſtanding thereof; wherefore, I thought my ſelf oblig'd 
Di give ſome Account of the. principal Interpreters of this 
5 I w. The Reader muſt not expect here an Hiſtorical Li- 
[Pay of every Author that has wrote upon that Subject; 


al oft ſignaliz d themſelves in that way, and whom they will 
40 Wd mention'd at every run. 37 | 


ey have little hopes of Succeſs, or rather, ſtrange Ap! 


Bur if there are ſome at the Bar, who are prejudic'd a. 


re ever done; nor. have they fail'd of a Reward, for 


f the moſt celebrated Interpreters of the Roman 


Ethinks, this Hiſtory of the Roman Law, would be in 


ly Deſign being only to ſhew Beginners, thoſe who have 


1 


144 f the. moſt celebrated Interpreters 
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AZ O, was one of che firſt who took any Pains in 
Study of the Roman Law; his Summaries upon the Tits 
thereof, are an excellent Work. He was, born at Bug 

in Tray ; tis held, that he profeſs'd the Law about the Bs 
venth Century: The Enemies which his Merit raisd hin 
oblig'd him to leave his Countrey, and go to .Montyeliy 

| where he profeſs d the Law; afterwards,” he came back 

Bologna, where having taught the Law ſome time, he dig 
in 1200, or as others ſay in 1225, There goes a Story 

his being Hang'd; for killing Bulgarus in the Heat of 
Diſpute ; bur tis not warranted by any Writer of thi 


F 
a 


ACCURSIUS, a Native of Florence, began to ſtud 
the Law when he was Forty Years. old, under the fama 
; in which. he made ſo ſwift a Progreſs, that he. fon 

our-ſtripp'd his Maſter, He. profeſs'd the Law publickly 

Bologna, and after that retird, in order to write upon i 

Explanation and Concordance of the Law: This Woll 

which coft him Seven Years hard Labour, prov'd ſo uſeſi 

and anſwer'd his Expectations ſo well, that he deftroy'l # 
the Gloſſes he had before made; yet, he ſometimes rep 

Laws that are nothing to the Purpoſe, and gives others a ver 

wrong meaning; bur all that, as well as the Contradidia 

for which he is blam'd, proceeds, poſſibly, from his hai 
too haſtily collected an Heap of his Predeceſſor's Opinion 
Beſides, there are many Deciſions taken to be his, whid 
are reported from others; which Miſtake is owit 
to his making uſe of the firft Letters only of the Auth 

Names in his Quotations; thoſe Letters thro' the N 
gligence of Copyiſts, having been often omitted: How 

ver that be, he was formerly of ſo great Authority, that! 
was called The Advocate's Idol. Certainly he was a Man 
great Parts, and the Barbariſms we meet with in his Ve 
tines, ought to be impured to the Unpoliteneſs of the Tin 

Cujacius, who finds fault with him in ſeveral Paſſages! 

ven to ridicule him, could nor forbear praiſing him in! 

Obſervations, Book 3. Chap. 11. and Book 12. Chap. f 

And thoſe who have Judgment enough to compare Accu 

Gleſſes with Cujacius's Explanations, will find them to be! 
very ſame, excepting the Order and Stile. He died 1 
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ear of Chriſt 1229, Aged 78. His Tomb is to be ſeeri 


th the Church of the Franciſcan Friers, at Bologna, with 
"is laſcription, Sepulchrum Accurſii Gloſſatoris Legum & 
A anciſci ejus fili. 
ls - . | , 1 be | | 7 NS INDE: ELF: BRO t 

lin BARTOLUS was born in 1300, ina Village of the Pro- 


le ince of Umbria in Italy; He was Profeſſor of Law at Piſa, 


dee, in 1350. He was a Man of a very bright Wit and 
y enetration, and fo ſtudious, that nothing could divert him 
of em his Books; His ſurpaſſing Merit, made him reckon'd 


e beſt Interpreter of the Laws, next ro Accurſius, He was 
{rhe Council to the Emperor Charles IV. who permitted 
im to bear the Arms of Bohemia ; but having no Chil- 
ren; that Honour died with him. He was ſo ſevere and 
Irict a Follower of the Letter of the Law, that being a 


e drew upon himſelf the Hatred of the People, which 
blig'd him to retire into the Countrey, where he com- 


ritings are full of Learning, but very Unpolite. He 


pon bod part of the Digeſt, and made a Book of rhe Councils. 
ee died in 1355, Aged 36. 5 


wh BALDUS, was the Son of a Learned Phyſician of Pe- 
lage; He ſtudied the Law under Rartilus, and with ſo good 
wh ucceſs, that he was thought to have improv'd that Science, 


nor equently ſay, ghar Bartolus knew every thing. 


Wore than any that went before him; which made Faſon 


NW Some have reported, that he did not begin to apply him- 


Vf ro the Law, till he was Forty; which ſeems to have 
at Wile Truth in it, becauſe Pancirole proves, that when he 
a0 W215 bur Fifteen, he rais'd a very puzzling Objection a- 


NS :m-Lefures. He was Præceptor ro Pope Gregory XII. His 
rear Skill in the Law, got him ſo much Reputation, 
in hat John Galeas Viceconti, Duke of Milan, brought 
„im ro rhe Univerſiry of Pavia, where he continu'd Pro- 
"Wor of che Law for Fifty fix Years. He was much talk'd 
ve 08? for a quick Repartee, when he firſt enter'd the 
1 Wchoo!s ar Pavia.; For, being a very Diminutive . 

| 1 4 toine 


* 


rthe Age of Twenty five; after that, he taught ir at Pe- 


qaiſtrute, he executed his Office with ſo much rigour, that 


os d ſome. part of his Works, that are now extant: His 


rote upon the Inſtitutes, ſome Books of the Code, and a 


Ml his Maſter Bartolus; and at Seventeen, read Publick 


; 
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ſentia famam ; to which he inſtantly reply'd, Augebit cent 


Emulation between them, turn'd at laſt to perfect Hare 


tle favourite Dog, which turn'd to an incurable Diſtemyer, 


Caſtro, a Town in the Kingdom of Naples, flouriſh'd in tit * 


Cujacius ſays, Qui non habet Paulum de Caſtro, tunicam u 


proęreſs therein: At laſt, his Inclination to Learn 


* 


ſome of the Auditors upon his Entrance ſaid, Minuit yr, 


virtus. 


He often pleaded againſt his Maſter Bartolus, and thy 


He got a great Eſtate, and wrote ſeveral Books. His Vu bo 
tings, which ſavour very much of the Barbarity of ent 

imes, are not a'togerher free from other Faults: He 
advances a Thouſand Singularities, without the leaſt fy, uguf 


thority, and ſome that are quite contrary ro the common 
8 He has little or no Order in any thing he tren 
of; he often quotes Laws that are foreign to the Purpoſe; 
is very large upon uſeleſs Matters, and paſſes ſlightly oe 
thoſe which are moſt neceſſary. He ſays nothing upon C 
ſes that ariſe every Day, and is very Learned upon hal 
that ſeldom or never happen, and often confounds hin 
ſelf with his own Subtilties. | 8 
He died April 28. 1400; there is ſomething melanchi 
in the Nature of his Death, He was bit in the Lip by ali 


PAUL, called DE CASTRO, becauſe he was bon! 
Fifteenth Century: He profeſs'd the Law, in ſeveral Uni 
verſities of Italy, for Fifty Years, his Explanations upn 
the Laws of the Digeſt and Code, are in ſo great Eſteem, th 


dat & emat. Ne died in a very advanc'd Age, in 1457. 


 BUDEUS, was of a Noble Family, and born at Pn 
1467. He ſpenr Three Years at Orleans, and after ti 
ſome at Par, in the Study of the Law, but made no ore 


got the better of his Pleaſures ; and tho' his Friends rept 
ſented to him the Danger of deſtroying his Health, by! 
cloſe Application to Study, no Perſwaſions could draw hi 
from it; and that he might follow it without Interrupt 
he retired to the Village of Hieres, in the neighbourhood 
Paris; where, in a very ſhort time, he acquir'd as mu 
Learning, as if he had had the beſt Maſter, and the mt 

wcrthy Competitors to animate and inſpire him wich Ei 
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He ſoon gave Publick Marks of his Improvements, and 
fer having tranſlated ſome Greek Authors, pur out his 
}ervations upon the Books of the Roman Law. Francis I. 
ade him his Library-Keeper, and Maſter of Requeſts, The 


1 ſceſſive Hears in the Year 1540, having oblig d the King 
* retire for Air towards the Coaſts of Normandy, Budeus 
10 ent with him; but being ſeiz d on the Road with a violent 


erer, he return'd home, and died the Twenty third of 
gut, 1540 ; leaving behind him a numerous Family, of 
zur Sons and Eight Daughters. 


JOHN PAUL ALCIAT, a Milaneze Gentleman, was 
ge firſt, as Mr. de Thou ſays, who united the Study of rhe 
m with polire Learning, and the Knowledge of Antiqui- 
es. His Works upon the Law, and his Emblenis, are Proofs 
F his great Capacity and Judgment. Francs I. brought him 
o France, where he taught the Law at Avignon and Bourges; 
ſter thar, paſſing the Alps, he profeſs'd ir at Bologna, Fer- 
74, and laſtly, at Pavia, where he Died, in the Year 15 50. 
is Epitaph, which I have here ſer down, is to be ſeen in 
e Church of St, Epiphania: Andreæ Alciato Mediolanenſi 
wiſconſulto, Comitz, Protonotario Apoſtolico Ceſareoque Senatori, 
ui omnium dottrinarum orbem abſolvit primus Legum ſtudid 
tiquo reſtituit decors, vixit annos 58. menſes octo, dies quatuor 
hüt pridie Idus Fanuarias, anno 1550. | 


FRANCISCUS CONNANUS, Sieur de Coulon and de 
eſtan, was a Pariſian, and Son of one of the Judges of 
e Exchequer, or Maſters of Accompts. He ſtudied the Law 
Orleans, under Peter Stella, and ar Bourges, under the fa- 
ous Alciat, who was ſo taken with his Wit and great 
arts, that he ſhew'd him all poſſible Marks of his Eſteem. 
It his return to Pars, he follow'd the Bar, and was after- 
nards a Maſter of Accompts; and ar length, preferr'd by 
rancis I. to be Maſter of Requeſts, in 1544. He was fo 
ealous to improve this Study that he undertook to reduce 
to 4 Method; but the Tenderneſs of his Health, pre- 
enced his finiſhing it: He was bur Forty three, when he 


led, which happen'd in Seprember 1551. 
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Law with Duarenus, at Bourges; the Emulation betueg 


with the Learned Budeus, who imparted to him muchi 


by ro*fepay the Obligations he ow'd their Father. 


_ tings, which are perfectly free of the Barbariſm of rhe 00 
ſaries, contain nothing bur the pure Sources of the Rom 
Laws. The deſire he had, not to ſhare this Honour with an 


but that ended with Baronins's Death, and turn'd into 


of him, which he adorn'd with an Epitaph. This kind! 
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BARONIUS, a Native of Leon in Britany, profeſsdi 


| e Ct 
theſe Two Learned Men, ſer them at Variance. We hl | 
a Commentary upon Fuſtinian's Inſtitutes, ſome InterpretainWcre 
upon the other Books of the Law, and a Treatiſe of VMcce 
fices, and ſome other Matters, written by the firſt. He deu! 
Auguſt 22. 1550. Aged 55. 19 
A0 

DUARENUS,; was born at Brien in Britany, where Hear. 
Father was a Fudge, and whom, tho' very young, he (i: 
ceeded in his Office. He came to Paris, in the Year 1s. 
| B he read Lectures upon the Pandects, J ſuppoſe, is | 
eputy to ſome Profeſſor: He was intimately acquaim ent 


his Knowledge of the Greek Language, and Roman Antiqu 
ties: He took great Pains whilſt he was at Paris, to in 
prove Budeus's Three Sons in the Law; being willing ther 


He was ſent, for to Bourges, in 1538, Three Years af 
Alciat left that Place; that he might join the Practice wi 
the Theory of the Law, he quitted his Profeſſorſhip, a 
came to the Bar ar Paris, where he ſtaid only Three Yeu 
or thereabouts. Baudwinus, who ſucceeded him in the f 
culry at Bourges, prevail'd upon his Collegues to recal hin 
and to remove all Obſtacles, yielded to him the Point 
Precedency. 5 

The Dutcheſs of Berry, Siſter to Henry II. increas d 
Penſion, as Chief Profeſſor of the Law, and made him! 
Maſter of Requeſis: So that no Body, except Alcitatus, « 
quird ſo much Reputation in that Univerſity. His Vi 


Man living, made him jealous of his Collegue Barenu 


paſſionate an Eſteem, that he endeavour'd all he could, !i 
perperuate his Memory, by erecting a Monument in hond 


Behaviour, which is very common between Men of rhe {ai 
Profeſſion, ſeems ro be elegantly deſcrib'd by Horace 
this Verſe; —- = „„ 
Drit enim preſens, extinctus amabitur idem. 


of the Roman Law. 149 


d bDꝛzarenus Ka other Collegues, who reviv'd his Diſquier; 
wee could nor with any Patience ſee Bodwinus out- trip him; 
his Death, inſtead of eaſing him of his Pain, did but 


all bays it, when he found Cujacius, who had more Merit, 
Be cceeded him: The Quarrels that aroſe between them, 


e d ould have ruin'd the Univerſity of Beurges, had not Cuja- 
given way, by retiring to Valence to teach the Law there. 
arenuss Works were always in great Eſteem among the 
re HM earned, and Cujacius himſelf valu' d them exceedingly; for 


e {i [withſtanding their frequent falling out, he us'd to ſay, 


vas much oblig'd ro his Collegue, for making him double 
ſe, Wis Pains, which had greatly contributed to his Advance- 
aim ent. However, it is to be obſerv'd, that the Works of 
uch enus upon the Canons, infinitely ſurpalſes all that he has 
ig ore upon the Cieil Law. He died in 1559, Aged Fifty 
0 ears. | 

then 

DU MOULIN, GEES 8 a Noble Family, was 
rm at Paris, towards the latter End of the Year 1500: 
e came to the Bar at Twenty five; and follow d the Stu- 
of the Roman, Canon, and French Law, with ſuch Appli- 
tion, that his Name ſoon became famous all over Europe. 
e us'd to ſay of. hiqmſelf, That he would neither yield to, nor 
taught by any one; which Saying would have become any 
her better than him. He had a vaſt and tranſcendent Ge- 


ractice of the Law, in the higheſt Perfection. But how 


pon Beneficial Matters, and in the French = 

He was ever at Work, and had read ſo many Books, 
a tis incredible: He, lov'd ſtudying ſo much, that he 
ſus'd to be made a Counſellor in the Parliament 'of Pars, 


ne Fault in this great Man's Works, thar | is, his Style; 
do ich he form'd after the Model of the German Authors, 


na ring read a prodigious Number of them: He ſeems to 


auge borrow'd from them that harſhneſs of Expreſſion, and 
e Menfuſed manner which appears in all his Queſtions ; but 
Is Penetration and Exactneſs, in ſtarting all the Queſtions 
at can pollibly ariſe upon e Subject he handles, is ſo 


ius, more than is to be expreſs'd ; his Learning was not 
\ be. equall'd, and he had the Theory, join'd with the 


eat ſoever his Knowledge of the Roman Law might be, 
e was infinitely more Learned in the Canon, in our Uſages 


ft it ſhould rake, him from his Reading. Yer, there is 


3 won- 


3, 
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nous Duarenus, who was his Adverſary. Thus Providence 
72s pleas'd, that thoſe Two who could never agree toge- 
ber in their Lives, ſhould reſt together after their Deaths. 


HOTOMANNUS, originally deſcended from a German 
amily, was born at Pars, Auguſt the Twenty third, 1524. 
e begun abour Fifteen to ſtudy the Law ar Orleans, and 
fer Three Years ſpent therein, obtain'd a Doctor's Degree. 
is Father, who was a Counſellor in the Parliament of Pa- 
s, pur him to the Bar, with a Defign of bringing him in- 
o his own Employment; but the young Man, had more 
ind to follow rhe Study of the Roman Law, and other po- 
te Learning: *Tis ſaid, he read Publick Lectures in the 
. Schools in Paris, at the Age of Twenty five, He was 
ferwards Profeſſor of Law at Strasbourg, and then at Va- 
ce; the Credit of which Univerſity was very much in- 
reas'd by his Merit. He was call'd to Bourges, Three 
ears after, by Margaret of France, King Henry the Second's 
ter; from whence he went to Geneva, and after reaching 
he Law there for ſome time, he went ro Baſle, where he 
ed in 1590, Aged Sixty five Years. He left Two Sons, 
nd Four Daughters: The Eldeſt Fohn Hotoman, Author of 
e Burleſque Piece called Antichopinus; and of Anticolaſon, 


0 hich is an Apology for his Treatiſe of the Ambaſſador. 
q The Father, who is here ſpoken of, was ſo famous a 
„cer, that St. Marthe makes him almoſt equal to Cajaci- 


1; yet, 'tis certain, he minded the Antiquities, more than 
e Deciſions of the Roman Laws. 5 


CUTJACIUS, the moſt celebrated of all the Interpreters 
the Roman Law, was born at Tholouſe; his Parents were 
the Scum of the People; but Nature made him amends 
Ir the Baſeneſs of his Extraction, by endowing him with a 
enius, next to a Prodigy: He learnr the Greek and 
«tin Languages, without the Aſſiſtance of any Maſter. 


nden e was better quality'd than ever any Mah was, to be an 
*. xcellent Profeſſor of the Law; I mean, by the Uprightneſs 
ook i his Heart, the Clearneſs of his-Underſtanding, his 
„nd judgment, accompany'd with polite Learning, and 


n exquiſite Diſcernment; to all which, he added an inde- 
igable Application * 5 


1 © Theſe 
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Theſe extraordinary Qualifications, one would thi 
| ſhould have procur'd him a Profeſſorſhip ; yer, his ung 
ful Countrey, after putting him to the Trouble and Fig 
of ta Diſpute, preferr'd his unworthy Competitor; whit 
crying piece of Injuſtice, made him leave Tholouſe ; 1; 
"Twas, perhaps, on this Occaſion that he ſaid, Ingrata pu 
non habebis ofſa. 4 


- 


M. de PHopital, afterwards Chancellor of France, fetc 
him to Bourges, from Cahors, to which Place he had reti 
He profeſsd the Law near Forty Years ; ſometime 
Tholouſe, ſometimes at Cahors, then at Bourges, and Tui 
and laſtly, again at Bourges, to which he retir'd at the p 
ſing Inſtances of the Magiſtrates. 5 

He had every where a full Audience, his Scholars ff 
1low'd him up and down, and his great Reputation, got hi 
every daw new ones: He never gave an Opinion, whi 
he did not think infallible; nor made any ſcruple tor 
quire time, if he was in the leaſt doubt of anſwering 
Queſtion propos d to him, with that Confidence and Ceri 
ty, which uſually attended his Determinations : And ti 
his Penetration was very great, whether he undertook | 
interpret or reconcile the ſeeming Contrarieties of the l- 

He always ſpent Seven Hours in preparing for every | 
cture; fand by that means, was able to perſonate 1 
thoſe great Men, whoſe Deciſions compoſe the moſt valuib 
Parts of the Body of the Law. In ſhort, his Writings ha! 
the majeſtick Gravity of Papinian, the rich Abundance 
 Ulpian, the Sweetneſs and Chaſtneſs of Paul, and the (nl 
ciſeneſs and Sententiouſneſs of Africanus. 

In a Word, 'tis eaſie to perceive, that he had united 
himſelf, all choſe different good Qualities, which were d 
ſtributed among thoſe great Men, and made them admit 
by the World: But that which is moſt to be eſteemi 
and agreeable to Civil Society, is, that none of theſe fe 
fections were eclips'd by any of thoſe Blemiſhes whit 
Learned Men are often ſubject to. His deep Meditati 

had not ſowr'd his Temper; nor was his vaſt Knowlel| 

accompany'd with the leaſt Pride: He was Affable at 

Modeſt to all the World, heard every one kindly that 1 

dreſs'd themſelves to him, inſtructed them with Patient 

talk d to them with the utmoſt gentleneſs, and alvi 
fer hem back charm'4 with his Trequment, and mug 
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mn dem ſo many Friends. A Learned Man, may by Skill in 
953 his Profeſſion, attract rhe Admiration' of rhe World ; bur 
ion he would be beloved, he muſt add Mildneſs and good 
v1 Manners to his Learning, which Cajacius has ſhewn us are 


not incompatible. 


neſs in all of them, are invincible Arguments of the Beauty 


plain d, ex profeſſo, moſt of the Roman Laws ; and there are 
ſcarce any that may not be underſtood by the help of his 
pope Gregory XIII. appriz'd of his great Worth, and 


of the Roman Law, than any other, endeavour'd to bring 
him to Bologna, by offering hima very conſiderable Salary. - 
He was Honorary Counſellor of Grenoble and Turin ; bur his 
Infirmities and Buſineſs, did nor often allow him ro make 
any Advantage thereby. OE 5 


face the Antient Lawyers. 1 
He died at Bourges, in the Year 159, Aged Sixtv eight 


Bodies attended his Funeral; and the next Day after his 
Burial, M. Mareſchal, Counſellor in the Parliament of Pars, 


neral Oration. NR 


Papirius Maſſon, who wrote the Abridgment of this great 


made in honour of his Memory, — 


ed | When he was dying, he forbad the publiſhing of any of his 
re Works but what he had already put out; yer, all that could 
muß be got of his Writing, has been fince printed: He alſo order'd, 
cn WM that his Books ſhould be ſold by Detail; with a Deſign of 
e de diſappointing ſuch as might collect his Annotations on the 
wii Margins, and publiſh-them ar the Expence of his Repura- 
atio tion ; having made them only for himſelf, without that Or- 
„lech EN Method that 1s requiſite in Writings deſign'd for the 
e al eg." £ 5 JFC” ↄ˙ b˙'n] ppb 

at 4 cannot omit mentioning here a kind of Diſpute, be- 
cn tween ſome of the Learned, which ought to have the Pre- 


ference Cujacius or Du Moulin. 


Du 


oY as 


The prodigious Quantity of his Works, and the Correct. 


of his Mind, and unwearied Application: He has ex- 


knowing that he had penerrared farther into the Myſteries 


. ago won ib Eo SC Mt — 
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M. de Thou ſays, that Cujacius was the Firſt and the Laſt, | 
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or Seventy Years. All the Orders of the Town, in ſeveral 
who had formerly been his Scholar, publickly made his Fu- 


Man's Life in Latin, has collected abundance of Epiraphs 
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could be any one ſuperior to Cjacius. 


neſs, and Elegancy; is more eafily underſtood, and ney 
goes from his Point. | 1 
Thoſe who have moſt envied the latter, pretend that he 


the Law, are ſo exact and correct, that there is nothing 
ſiduo labore vicit tarditatem ingenii. But Du Moulin's gre. 

eſt Admirers, admit that he has neither Order nor Method; 
Politeneſs, Plainneſs and Breviry. 


| ſaying, that Cujacius made the Roman Law his particular 


a Guide to thoſe that come after him. 


could ever come near him: Therefore, as one is beyond 


Laws; and both incomparable in their different Ways and 


born at Fontenay le Comte in Poitou : He was firſt Advocate 
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Du Moulin, by conſent of the beſt Judges, has been . 
Jow d to be the Prince of the French Lawyers; and certain 
he would ſurpaſs all the Writers upon the Law, if they 


If I may be permitted to give my Thoughts in ſo nice; 
Matter, I think, both of theſe great Men have excell'd eq 
other: Du Moulin is more inventive, and has a deeper an 
more tranſcendent Genius: Cujacius is clearer, more uni. 
form, and perfect. Du Moulin handles Matters with mor 
Vivacity and Extent ; Cujacius with greater Order, Exi8. 


is Dull; bur at the ſame time allow, his Works up 
wanting. 3 Ek 
Anthony Favre ſays, Nihil fore intactum in Jure reliquit & (| 


and that it were to be wiſh'd, he had wrote with Cujacius 


Bur ler us end the Parallel of theſe two great Men, by 


Study; of which he acquir'd ſo compleat a Knowledge, 
that he has ſurpaſs'd all that went before, and ought to be 


Du Moulin, who did not apply himſelf particularly to the 
Study of the Roman, excell'd in the Canon and Cuſtuns 
7y Law; but in fo tranſcendent a meaſure, that no ons 


Contradiction the Prince of the French Lawyers, the other is 
unqueſtionably the Prince of the Interpreters of the Roma 


Manner, 
BRISSONIUS, Preſident in the Parliament of Pari, wit 


General. Henry III. us'd to ſay, that no Prince in the Word 
could brag of ſo Learned a Subject as Hs BRISSONS 
as he call'd him by way of Excellence: Therefore he en: 
ploy d him in ſeveral Negotiations of Peace, and to collect 
his Ordonnances, and thoſe of his Predeceſſors. He 7 
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te Author of Two Pieces upon the Roman Law; one, De ver- 
rum que ad jus pertinent ſignificatione ; and the other, De 
.nnulis & ſolennibus populi Romani verbs, which are full of 
xquifire Learning: He had given hopes of other Works, 
hen he was kill'd at Paris in a ſhameful manner: Some 
f the Leaguers being angry that he was nor of their Party, 
broke in upon him, and hurried him to Priſon, where they 
trangled him on the Fifteenth of Nævember, 15913 but they 
paid for it with their Lives a few Days after, by order of 
ne very Heads of the League. His Body is interr'd ar St. 
roſs de la Bretonnerie. 


DION. GOTHOFREDUS was born at Pars, in 1549 ; 
vhere, in proceſs of Time, he acquird great Reputation, 
he Civil Wars having obligd him to leave France, he 
profeſs d the Law in ſome of the Univerſities of Germany: Af- 
fer the Death of Cujacius, no means were left unattempr- 
d, ro perſuade him to accept of his Chair, but he was 
xtherwiſe engag'd in Germany. He died in 1622, Aged 
eventy three, leaving behind him moſt excellent Notes. 
Wnd ſome other Works upon the Law, Hiſtory, and other 
parts of polite Learning. Wo r Jas 
There was another Dzon, Gothofredus, known more parti- 
larly by his Hiftories, who was Son to Theodorys, the El. 
deft Son of Dionyſius of whom we are now ſpeaking: This 
Theodorus was alſo remarkable for his great Learning; but 
he wrote nothing upon the Law. - 


JAC. GOTHOFREDUS, ſecond Son of Dion. ſettled at 
Geneva, where he was preferr'd to the Chief Offices of the 
Government; he was a Man of univerſal Learning, under- 
oy Itood Greek, Chronology, the Fathers, Councils, and Eccleſiaſtical 
= ſtory : The beſt of his Works, is his Learned Commentary 
upon the Theodoſian Code. He did nor live to publiſh any of 
his own Works; bur Anthony Marville, Profeſſor of Law at 
Palence, having purchas'd his Library of the Executors, ga- 
10 her d from it that vaſt Work, which he printed at Lions, in 
wi our Volumes in Folio, in the Year 1665 ; the reft of his 

ritings have ſince appear d. e e 
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| bie nk dedieared. {ome of his private Hours to the Publick;Þ 


ally, contrary to the receiv'd Opinions; and of taking u 


carries his Nicettes too far, and a Man muſt be awar 


but he is very far from being ſure. 
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" ANTONIUS FABER, a Native of Bourg in Breſce, wy 
a long rime the Chief Magiſtrate there : After the Exchany 
of the Province, the Duke of Savoy being unwilling to lg, 
ſo uſeſul a Man, made him Preſident of the Council at Geney 
and afterwards of Chambery. 
This able Magiſtrate, in the midſt of all his great Emyplq 


made ſeveral Commentaries upon the Law,which are pr intel 
Eight Volumes in Folio. He has carry d his Notions a orex, 
er length than any of the Moderns. He had a vaſt Uni 
ſta anding, which was never diſcourag'd by the greateſt Dj 
ficulries ; bur he is juſtly accus'd of deciding too Ma giſte 


great a Liberty, 1n adding ro or clipping the Laws: k 
leſt he be miſled by them; for in going from the comma 


Opinions, he alſo frequentiy leaves rhe Principles. ln; 
Word, tis impotlible to expreſs the Subtilty of this Auth 


Of 7 


Bachovius, a German Author, has wrote againſt the % 


cond Parr of his Book, De- Erroribus Pragmaticorum ; iT E i 
Ter. Borgias, of Neples, has cenſur'd his Treatiſe De Conp as 

cturis; but it muſt be allow'd, their Criticiſms are not i 
of them juſt. His Code is reckon'd the beſt, and leaſt faulniſtho!s 
of his Works, in that he does not ramble, bur generally keey them 
to adjudgd Caſes: But notwithſtanding all the Faults in hi Ir 
_ ether Works, it were to be wifh'd he had lived to finiſh Two mea 
that is, his Rationalia, which goes no farther than the Twen Var 
ry ſixth Book of the Digest, and his Furiſprudentia Papiniaui nine 
wherein his Deſign was to have comprehended all the 4 A 
according to the Order of the Inſtitutes; but he made on cur 
the Firſt Book. He died! in 1622, Aged Sixty ſeven Year, 1 
01] 

| ANTHONY MORNAC, Advocate in the Parliament d 5 
Pars, was one of the moſt famous Lawyers of his Time, te tor: 
markable for his great Probiry and Learning: To hi nor 


Skill in the Roman Laws, he added that of the Practice Nu 
of the Bar; and had undertaken a Compariſon between he. 
rhe Roman and the French Law, a Work that deſerves the me 
higheſt Commendation, but he did not live to finiſh it; Pri 


What we have of it, is eappgh to make us Kester the Los 
of 
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f the reſt, it were to be wiſh'd ſome able Hand would 
ontinue, and might have the Happineſs of finiſhing ir. 
could here mention ſeveral other Lawyers, whoſe Wri- 
ings have contributed to facilitare the Study of the men 
Laws 3 but it would be an endieſs Work : And I gave the 
Reader to underſtand in the Beginning of this Chaprer, 
hat my Deſign was only to mention the moſt renown'd of 
hem; thoſe who are deſirous of knowing the reſt, need 
only conſult the Book intitled, Le Bibliotheque des Interpre- 
tes du droit; written by M. Simon, Counſellor in the Preſidial 
eurt, and 405 r! in the Marſpalſee at Beauvors. 


CHAP. XXXI 


0f the Diſpeft tions requir d for the Study of the 
Roman Law. 


F ir be true, that nothing can be more ſerviceable to ſuch 

as embrace the Profelſion of rhe Law, than the Study of 
thoſe Diſpoſitions with them, which are F to make 
them full ſucceſs therein. 


mean, that ſuch as deſire to be Proficients in it, muſt beſide 


Natural Talents W with them a ſincere Deſire of Lear 
"Wh, ning. 


an, Among Haſs Nat aral Talents, we muſt reckon ; firſt, a 


ſcund Judy ment, good Memory, and clearneſs of Expreſſion. 
a1h And if it be certain, that all Men ought ro labour as much as 
poiſible to form their Jud: gments; it is jet more incumbent up 
on tho'e who follow the Law, a have their Tadgments 
form'd before they begin : And indeed, as the Laws are 
nothing elſe, but the Reſult of the Medirations of à vaſt 
Number of wiſe and underſtanding Men, is it poſſible their 
Beauty ſhould be perceiv'd, by ſuch as have not Diſcern- 
ment enough to follow that which is moſt Reaſonable > The 
Principles of che Civil Law, being only an Emanarion from 
the 


the Reman Laws; it is alſo neceſſary they ſhould bring 


It is with the Ryman Lam as with moſt other Sciences ; L 
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158 Of the Diſpoſttions reguipd 
the Law of Nature and Nations, we muſt firſt learn thi 
Principles, before we enter upon the Civil Law. 
A in Conception is no leſs neceſſary in Studying tt 
Law ; for by that means, we are enabled ro diſcover the 
Circumſtances, which make the Difference in two Caſe, 
that at firſt ſighr appear to be intirely the ſame. 
To ſoundneſs of judgment, and a right Conception, vt 
muſt add a good Memory; N know nothing , ſays the . 
man Orator, but what we remember : Ther efore, it would be 


in vain to take Pains to learn the Definitions and Prindi l 9 
ples of the Law, unleſs the Student can retain them; be Cl1 
fides, as the Number of the Roman Laws 1s vaſtly great, * ac 
have either a great Conformiry, or a very apparent Opps L7 
fition; tis nor ſufficient ro have a lively Memory, but be 
muſt be ſtrong and unconfus d. lauly 

Memory 1s generally reckon'd a mere Gift of Natur AS 
altho Experience ſufficiently juſtifies, how much it mi. 
be improv'd, by Care and Vigilance ; this muſt U reh 

done by daily Exerciſe. Nature is generally more |: en 
beral to us, than we are grateful to her, and ſeems to n ad) 
quire nothing more in return for the Talents ſhe beſtom ert 
upon us, than the neceſſary Exerciſe for their Cultivatuf 
and Increaſe ; yer, how many are chere that never think a & 

of this Matter ? And whilſt "ſoma neglect to improve tht nd e 
Gifts they have receiv'd, we ſee others by Care and Pain" 

repair the Injury Nature has done them, by her Parſimon. reli 
ous Hand. In. 

Let not thoſe who complain of a bad Memory, ever if" 
fpair of tending and making it more happy; Let thin pans 
know, thiat as it may be quite Joſt for want of Exerciſe, "i bade 

ſtrengrhen'd by employing it; tis true, if it be over · burden Ie 1 
"will be difficult for it ro anſwer our Expectation;; but af 
when manag'd prudently, will acquire more tengrh. | 0 Se 

continual Exerciſe, with Moderation, accuſtoms ir inſenſiii. Re 

to what we expect from it; bur Experience has put th t ſel! 

Matter beyond Doubt, and therefore, I ſhall not enlatz atur 
thereupon. Learn 

Clearneſs of Exprefiion i is another Qualifieation, requiſ- ' 
in ſuch as would ſucceed in the Study of the Law; beca oy 


without ir, it would be impoſſible to unravel the nice Dl 
ſtinctions, in which rhe Point of Deciſion often hes. 
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{ agree, that all Men are not born with theſe Diſpoſitions, 
ad chat 'tis very ſeldom they are all found, in any emi- 
nt Degree, in the ſame Perſon ; bur ro begin the Study 
f the Sciences, 'tis ſufficient that Nature promiſes theſe 
ccompliſhments, and ſhews an early Diſpoſition, which 
y Care and Application, will with Time, infallibly ripen 
nd come to Perfection. | 
After theſe Natural Talents, we have already obſerv'd, - 
Students in the Law, ought to be animated by a ſtrong 
clination for Study ; for the Mind and Memory are a- 
erſe to Burthens that are diſagreeable to them. 
Laftly, The Study of the Law, ought ro be preceded by 
perfect Knowledge of all kind of polite Learning, eſpe- 
ally the Roman Hiſtory, © 5 | | 
As to polite Learning, if ir be requiſite for making a 
rogreſs in all other Arts and Sciences, tis much more abſo- 
rely ſo in the Study of the Roman Law; the Proof whereof 
 eaſte : The Roman Laws were compos'd, as I have al- 
ady often ſaid, by the moſt Learned and Wiſe Men that 
ouriſh'd in different times at Rome; and therefore, were 


Fonceiv'd in ſuch proper and apr Terms, that it would be 


ery difficult to put others in their Places of equal Energy, 
nd conſequently are to be underſtood only by ſuch as by 
eir Studies, have contracted a Familiarity with the Ex- 
reſſions made uſe of in the pureſt Latinity, 


In regard to Hiſtory, I have ſpoken fo fully in the Be- 
inning of this Work, concerning the Relation of the Ro- 
nan Laws, to the Hiſtory of that People, by whom they were 
pade, that I need ſay no more here on that Subject. 

It may therefore be ſafely concluded, that ſuch as have 
eap'd no other Benefit from rheir Studies, than the Duſt of 
he Schools, are in no Capacity to undertake the Study of 
ne Roman Law; which ſublime Science will nor diſcover 
| ſelf, but ro ,thoſe, who by improving the Endowments 
arure has given them, have laid in a great Stock of 
earning : Beſides, they muſt employ in Study a ſufficient 
me every Day, for many Years ; for how diligent ſoever 


| Student in the Law may be, ir will te a grear while 


defore he is ſenſible of the Progreſs he has made therein. 


* 


And 


1% of the Diſpoſtions nur ee: 


And cho theſe Difficulties chat ariſe from the vaſt gf 
tent of the Roman Law, may intimidate young Beginner, 
they will find in themſelves Motives to ſpur them on, if 
they have improv'd as they ought, by their Leſſons in ths 
Claſſes. | 3 + | 
Jjbe Glory of Succels, is proportion'd to the Pains an 
Labour that attends it; and the Difficulties, how great þ 
ever they ma be, when we are able to ſurmount them, gi 
courage none but thoſe, who either have no Ambition & 
Glory, or want Perſeverance to deſerve it. 

Whatever Pains the Application which the Study of the 
Law requires, may coſt, the Advantages that accrue by j 
are more than a ſufficient Recompence; which Conſider 
tion, ought to encourage Youth to employ their whole tim 
in a Study, the End whereof is nor ſo much ro obtain 
Degrees, as to improve their Underſtanding, and refne 
their Reaſon, 5 i 1 

By what is here ſaid, "tis evident I have not been 
ver-{tudious to conceal the Difficulties of the Study of the 
Law, and the Time it requires. In the next Chapter 
ſhall ſhew the ſhorteſt and moſt eafie way to ſuccet 
therein; whch I think my ſelf the more oblig'd to do, th 
End of this Work being to point out ro Yourh, the Cour 
| they are to obſerve in the purſuit thereof, 
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7 the Method to be obſerv'd in ſtudying the Ro- 

VERY one knows, chat to be in a Condition to make 
any Progreſs in the Study of the Law, Juſtinian's Inſti- 


ments of the Law, made by Order of that Emperor, for 


ſelves that way: They cannot be too often read, nor too 
perfectly learn d, ſince they contain an Abridgment of the 
whole Oeconomy of the Roman LW. 

To ſucceed herein, the Definitions and Titles are firſt ro 
be learn'd by heart; then the Text is to be read over care- 
fully, with the Notes made by Vinnius thereupon; after 
which, ir will be very eaſie ro reap the Advantage of the 
Commentaries made in the Schools; the Paraphraſe of Theo- 
bis will be of great help towards a right Underſtan- 


reported upon, moſt of the Paragraphs. 


with once reading it; we muſt turn it over and over, and 


chief Object of their Application, who deſire ro make any 


rhich cannot be taken, unleſs the very Terms are known. 
he Style, in the Body of the Roman Law, elpecially in the 


» + 


rue meaning; or at leaſt rendring them obfcure. 


eight nor ro meddle with large Commentaries, which are 
[ 1 WWutber apt ro confourid than help Beginners: A plain and 


tutes muſt be the firſt Book we read, they are the firſt Ele- 


the Benefit of the Youth who have a mind to apply them- 


bing of the "Text, by means of the ſeveral Caſes therein 

As ro the Text of the Inſtitutes, we muſt nor be ſarisfy'd 
25 far as poſſible retain it: For it is the Text that is the 
Progreſs in the Study of the Law; the right Sence of 
Inſtitutes and Digeft, is ſo fine and pure, the Terms are 
0 proper and well-choſen, that there is no making uſe of 
any other, without running the Hazard of forſaking their 
One thing, which Beginners oughreſpecially ro rake Care 
o avoid, is the reading of abundance of Books: We ought 


0 make choice of the Beſt, read them often, and endeavour | 
o underſtand and retain their Subſtance ; above all; we 
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ceaſie way is what Youth is pleas'd with; by which Mex 
being encourag'd with the Progreſs they make, they an 
inſenſibly accuſtom'd to a noble Emulation and Exa nels 
that leads them by Degrees to all ſublime Learning. 
The reading the Inſtitut, ought to be follow'd by thy 
of the the Two laſt Titles 4 the Digeſt, which it is fit al 
; ro get by heart; one of them contains the Explanation d 
* thoſe Laws, in which there is any Ambiguity, the other the 
4 Rules of the Ancient Law; thar is, certain General De, 
ſions, taken from the Lawyers Writings, The next to þy 
ſtudied, are the Pararitles of the Digeſt and the Cat 
after which, the Student will be in a Condition to come 2 
the true Sence of the Laws themſelves ; having firſt pn. 
pos'd the Caſe, and deduc'd the Reaſons for doubring an 
| deciding according to our common practice, in the Exerc 
ſes which our Profeſſion obli ges us to make every Day. 
I cannot help obſerving in this Place, that if their Pr, 
vate Studies are of great uſe to forward them in the Ln 
the Inftructions which they receive in the Schools, whe 
they are follow'd as they ought to be, are incomparablyq 
more Service: Thoſe who are oblig'd ro make Publickls 
Ctures, are under a Neceſſity of doing their utmoſt, u 
make the moſt abſtruſe and obſcure. Things clear and pet 
ceptible ro the dulleſt Underſtanding : Beſides, as St. 
rom ſays, Habet neſcio quid latentis energiæ vive vocis aftui 

iu aures diſcipuli de autoris ore e fortius ſonat. 
Another thing which muſt not be forgotten, is to lodl 
dut and make good the Quotations we find in the Book 
of the Law, and carefully to examine their Application 
The reading over the Laws that are quoted, gives us a ben 
Conception of the Sence : And therefore, thoſe who hai 
any skill in this profound and ſublime Science, agree, thy 
ir is the only means to fix the Principles of the Law in i 
Memory ; and even the green Difficulties, which, wil 
out ſuch Aſſiſtance, would bur roo eaſily eſcape us: Then 
fore, we muſt be particularly careful in reading over u 
underſtanding the Texts that are made uſe of by thoſe Al 
chors, which we make ule of to direct us in our Stud). 
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'Tis not ſufficient to read over the Texts of the Inftitures, 
ndthe Laws, which are brought to explain ſome Principles; 
e muſt be able to underſtand what we read, and to re- 
fin it, in order to make a juſt Application thereof to ſuch 
hueſtions as may offer. Scare Lege! non eſt verba earum te. 
re, ſed vim ac poteſtatem, L. iy. ff. de Legib, For which 
eaſon, I thought my ſelf oblig'd ro ſer down here in a 
w Words, rhe Method to be obſerved therein. „ 
The true Sence of a Lab, is generally taken fiſt from the 
tw ir ſelf 3 that is to ſay, the Terms in which it is con- 

zivd : Secondly, from the Circumſtances which may be 
iggeſted by the true Sence ; to comè at the Knowledge of 
hich, we muſt firſt know, by whom the Law in queſtion 
as made, upon what Occaſion, arid what was rhe Motive, 
d ro whom it was directed. Ari Abſtruſeneſs in rheſe 
vints is very diſagreeable; and ir is loſing almoſt all ones 
ime, not to Examine with Care, thoſe Circumſtances, 
hith often ſerve ro unravel the Difficulties that at | 
em unſurmountable. „ | | 
When we meet with Laws that are not to be undefſtood 
bare reading, we muſt have recourſe ro Cijaciu, who 
indiſpurably the beſt Interpreter of the Roman Laws, and 
oft to be rely'd on; and as we may happen to meet with 
me Laws not explain'd by him, the Gloſs, and other Intet- 
eters are then to be conſulted. e . 4 
| ſhall here lay down a few Rules, by which thoſe that | 
ve already made ſome Progreſs in this Study, may know _ : 
ww to reconcile thoſe Laws that ſeem contradictory. 
The firſt ie, when one Law is oppos'd to anothef, to be 
rain of the true Reading of both; for the Texts of ma- i 
Lawi, have beeri cortupred by the Ignorance of Scribes, -- 
ploy'd ro write over rhe Body of rhe Law, before the. © 1 
of Printing was diſcover'd ; they often tranſpos'd Words, "op 
dps, arid Comma's, and even whole Periods: Which 4 
niſſions of Tranſpoſitions, have frequently given the Law 4 
quite different, and ſomètimes a contrary Sencde. = 
It was He ſame formerly with the Abbreviations made 
of by the Writers, which had introduc'd into the Laws 
prodigious Obſcuriry : Therefore, the Emperor Fuſtinian, 
take away that Inconveniency, commanded Tribonian and 
reſt of che Compilers, not to make uſe of them in the 
LE CO Don 
ns Antonius 


164 Of the Metbod to be olſerved 
Antonius Auguſtinus has made a Book, Emendat ionum | 
which he has corrected the Laws that have been corrupiel 
by Omiſſion, Addition, or Tranſpoſition of Notes, Sto 
Comma's or otherwiſe. Cujacius and Faber, have alſo cy. 
rected ſeveral defective Paſſages in the Body of the Lay, 
but the Corrections of the latter, are ſometimes too bold 
and therefore not to be blindly followet. 
The ſecond Rule is, to take notice whether the Terms 
the Two Laws that ſeem oppoſite to one another, are ni 
capable of receiving different Significations; for if a War 
in a Law, be taken in a different Sence from the Autho! 
meaning, we ſhall find abundance of Contrarieties, when 
in reality there are none. F 

The third is, to ſee if One of the Two Laws which ſet 
contradictory, does not contain an expreſs Deciſion, inth 
moſt rigorous gence, and the other an Equitable Temper 

ture. ay.) ZR 
The fourth is, to obſerve the Authors of thoſe Ln 
which ſeem contradictory, and examine if they weie y 
of different Factions: For the Lawyers, who were of differ 
Schools and Sects, were alſo frequently of contrary Opin 
ons, upon rhe ſame Queſtion. I ſhall here inſtance {an 
Laws, which are the Remains of their Diſſentions, and a 
be reconcil'd by no other means, than ſaying their Auth 
were of different Factions; Vide L. 22. F. de Furcjurn 
juntta. L. 5. F. de Peculio, L. 9. 4. 2. F. de Acquir. rer. Dinit 
juncta. L. 23. f. 3. F de rei Vendicatione, L. 7. f. 7. F. del 
quir. rer. Dominio juncta, L. 61. F. de rei Vendicaticne, IL. 33. 
de Peculio, cum L. 1. . 10. ff. de dote Prælegata junta, l. 
9. 7. ff. Quando de peculio Actio Annals eſt, cum L. 18. f. 


peculio Legato. +. BY 1 el Cx; 

I be fifth is, to take notice of the Inſcriptions of rhe Ly 

and the Titles under which they are placed; for there : 
many Laws, which are not to be underſtood, but by reate 
Relation they bear to the Titles whence they are ae the 
and which cannot be apply'd to Matters of another K erm 
ll. Multa generaliter accepta incautos fallerent reſtringi ls TA 
1 ad Argumentum libri unde deſumpta ſunt. Vide L. 2. e 0 
[| de ſuis & Legitime heredibus juncta, L. 3. F. de ritu Nuptio erin; 
=o L. 153. ff. de Verborum ſignificatione, junta epigraphe eiii les 

Legi, L. 197. ff. eodem titulo juncta, L. 3. f. 14 ff. de K 

„tus. Conſulto Silaniano. 55 


N A 
' K 1 
. N ", 


I fuching the Roman Law. 165 


The ſixth is, to obſerve the Time when the Two oppo- 
te Laws were made; Sepe enim diſtinguenda ſunt tempora 
t confilientur jura; for that which was the laſt made, re- 
eals the former: And herein we muſt rake great Care to 
liſtinguiſh betwixt the Ancient and the New Law; for 
any Laws in the Digeſt, have been mutilated by Triboni- 
n, in order to accommodare them to the Law obſerved 
1 his Time, which makes it impoſſible ro reconcile them 
"Wy ocher ways than by ſaying, Paſſe ſunt manum Tribe 
The ſeventh, is to examine carefully the State of the 
ueſtion propoſed ; that is, whether it be De genere an de 
qua ſpecie; for as the Orator ſays, Lib. 2. De inventione 
i ex contrariis Legibus controverſia naſcatur cum inter fe duæ 
entur, aut plures Leges diſcrepare, conſiderandum eſt utra 
Lex de genere omni utra de parte quadam, utra communiter in 
nnes, utra in aliquam certam rem ſcripta videatur : The Que- 
tions, De genere atque univerſo infinite ſunt ; but thoſe, De 
> 108Wecie ſunt finite :- Wherefore, Semper generalibus ſpecialia in- 
erent, ſed ſpecialibus non inſunt generalia: For Example, a 
muß ec of Alimony; does include Meat, Drink, Cloathing and 
ng ing; becauſe the Body cannot be ſupported and main- 
ind without them, IL. 6. ff. de Aliment. legat. But not on 
We contrary; for a Legacy of Cloathing, does not comprehend 
Haß ther Alimony or Habitation. e HS, 
in The eighth is, to examine whether the Law that is op- 
e ore ro another, does not give a different Deciſion for 
„ne particular Reaſon or Circumſtance, which induc'd 
„e Maker to go out of the common Road; Quod jure ſin- 
Fi contra communes juris regulas introduttum eſt non debet 
abi ad conſequentids. . wa + 45; Ve 
LW The ninth is, to endeayour to find our the true Cauſes 
e f oppotire Laws, which is often the Way of relolving the 
eeateſt Difficulties, that we meer with in the Explanation 
1 the Laws; Ex fatto enim jus oritur : To this End, the 
Ki erms of the Law are to be well examin'd ; the right Un- 
01Meritanding whereof, does nor only lead us to the Fact and 
1. Ne Caſe upon which the Lawyers Anſwer or Emperor's Re- 
ne was made, but alſo to diſcover the Rules and Prin- 
les of Law, by which the Queſtioa was determin d. 
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Antinomies, overlook'd by Tribonian, thro' Inadvertenq; 


Vide L. 1. F. de uſufruftu accreſcendo, juncta L. 20, F. de 1s 


lem, junta L. 5. F. de ſtatu Hominum. 


Books of the Civil Law ; and to find our. the ſeveral Lani 


pos'd of Four Parts, the Dige#, Code, Inſtitutes, and Novel 


tertia Digeſtis de jure Codicilorum; ſometimes the Numbef 
tion is taken, is ſer down. 


Number of the Law, that of the Paragraph, or the fi 
Word of it, is fer down ; for Example, Lege 32. f. 11. U 
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If, notwithſtanding all theſe Precautions, there ſtill remaing 
ſome Contrariery in the Laws, we muſt agree, that. they ay 


Etenim contra Juſtiniani mandatum nonnulla contraria, & jy, 
nates Furiſconſultorum ſeptentias in Pandectarum libris reliqui 


gatis 20. J 15. ff. de rebus creditis, juncta L. 34. ff. manddi, 
L. 18. F. de rebus creditis, juncta L. 36. F. de Acquir. rer. Dy 
minio. L. 8 2. F. de Legat. 20. juncta L. 5. F. ad Legem falcidiai 
L. 22. ff. de Furejurando, junta L. 5. ff. de Peculio, L. 6. &) 
de ſervis exportandis. Vide etiam Cujacium, L. 8. Obſervat. capy, 
In ſhort, Tribonian has reported in the Digeſt, Laws tha 
were utterly abrogated, or contrary to V/age, Vide L. yi 
F. De pigneratitia Actione juncta, L. 22. de Pignoribus & 
Hypothecis, L. 122. f. 2. F. de Verborum obligationibus, juni 
L. penult. ff. Qui fine manumiſſione, &c. L. 9. F. ad municipi 
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CH AP. XXXII. 
Of the (Quotations and Abbreviations. 


As ir is neceſſary in the firſt Place, to know how to malt 
A uſe of the Quorations which we meet with in tht 


ome Rules for that purpoſe. | 


* 


e by Authors: I thought it my Buſineſs ro lay down 
The Body of the Civil Law, as we ſaid before, is com 


The Laws of the Digeſt, are generally quored by the fi 
Word, and Number of the Law; for Inſtance, Lege fp 


only, or the firſt Word of the Law from whence the Qudu 


* 


When a Lap eis divided into ſeveral Paragraphs, after tht 


geſtis de Donationibus inter virum & uxorem. © 
*; J 02 ond SA tn EM Ie OI, CS * „ Some 


— 


N 


e firſt Word only, with the Title, withont mentiogin 
hether it be out of the Digeſt or Code; and in that Caſe, 


is an Indication that the Law quoted is in the Collection 
core ſpoken of; that is, in the Digeſt or Code, according 
dey were before mention dd. . 7 
The Laus of the Code, are quoted after the ſame manner 
choſe of rhe Diget. | . 
The Paragraphs of the Inſtitutes, are quoted after the ſame 
anner * Laws of the Digeſt or Code; thus a Paragraph 
che In/t:rutes is quoted, by ſhewing the Number, and 


entioning the firſt Word of the Paragraph, or by either; 
hut the Title under which the Paragraph is, muſt always 
e mention'd, as thus, Paraprapho teſtes 15. Inſtitutionibus, or 
lle apud Fuſtinianum de Teſtamentis ordinandis. 


hepter and the Paragraph: For Example, Novella Fuſtinians 
d5. Capite 2. Parægrapbo 4. or elle a Novel is quoted by 
e collation, and by the Title, Chapter, and Paragraph, after 
is manner, In Authentico, Collatione 1. Titulo 1. Cap. 281. 

As to the Autbenticls, they are quoted by the firſt Words 
them, after which is ſet down the Title of the Code un- 
ler which they are placed; for Example, Authentica cum 
etator Codice ad Legem falcidiam. 9 105 


bout to find out a Quotation in the Body of the Law. 


de, it will be beſt for Beginners to turn to the Alphabe- 


umber or firſt Word. 33 „ 
If the Quotation is taken the Inſtitutes, they muſt like- 


ing found the Book in which it is, look after it there, and 
en the Paragraph which is quoted. 1 


If we would find out a Novel, there is nothing more to 


ue, for the Title under which it is plac'd: It is ſo much 


ned in the Code in a different Letter. 


„ 


F 
Sometimes a Law of a Title in the Dige#, is quoted by * 


The Novels are quoted by their Number, with that of be 8 


Tris being laid down, let us now ſee how we ſhall go 
If the Paſſage quoted is taken from the Digeſ# or the 
cal Table, of the Titles at the Beginning of the Body of 


e Law; where having found the Title mention'd in the 
Woration, they muſt then look in it for the Law; by the 


ile have recourſe ro the Table of Titles; and after ha- 


e done, than to look after it by the Number it is under. 
If it be an Autbentick, we muſt look in the Table of the 


de more eaſily found, becauſe all the  Authenticks are in- 


any Law, waſte a great deal of time in turning over de 
the Table or Index, they may fave themſelves that Trou 
by rendring che Titles of the Body of the Law familia. 
quire a general Notion of the Places where every particulg 
able to find out any Law they have occaſion to conſult. 


to find out the Quotations in our Books, it remains on 
thar I N the Abreviations. 


ſuch a Law. 


the Summary of ſome of the Emperors Ne Conſtitutions 


quoted. 


contrary Argument. 


| ter before quoted. 


vſe of the Letter N, to ſi nile Pandects, the Romans chai! 
duplici ff. ſignatur, quod Græci Pandefias per n cum om 


cumflexo notabant, [ub quibus, & Digeſtorum libri comprett 
ſunt, unde facili litura tl in of lating Inolevir, ſays Ceo 


H. Hie, here, in the lame Title Lav, er Par raph. 
A | | H. 


168 of FR Quotations and Abbreviations. 
To conclude, as thoſe who have 4 Mind to look aft 


and getting them by hearr, 'by which means, they will x 
Matter 1s treated of, and without the leaſt Difficulty, hy 


To compleat theſe Inſtructions for young Students hay 


ABREVIATIONS. 


AP. JUSTIN. Apud Juſtinianum, in Fuſtinian” S Inſtitut 
or AR Argumento, by an Argument drawn frat 


AUTH. Authentica, in the Authentick ; that is to {a 


ſerted in the Code under ſuch a Title. 

Cp. capite or Capitulo, in the Chapter of ſuch a Ne 
C. or COD. Codice, in Fuſeinian's Code. 
C. THEO D. codice Theodoſi jano, in the Theodofi an Code 
COL. Columna, | in the firſt or ſecond Column of the Boo 


COLL. Collatione, i in the Collation of ſuch or ſuch A No 
. or CONT. 50 this is N us d to denote 


Difo or Dita, - That | is, the aforeſaid, or Law or Che 
D. Digeſtis, or in the D; geſt. £ 
E. or OD. Under the 1 "hi Title, 


IP: Finalis, the laſt or latter Part. . 
F. in the Pandects or Digeſt. The Grecians having mad 


them into TWO f's join'd together. Digeſtorum liber il 


his Lexicon Juris. 


GL. Glaſſa, the Gloſs. 


1 


H. TIT. Hoc titulo, in this Title. | ) 

L or INF. Infra, beneath or below. 

|. GLO. Juncta Gloſſa, the Gloſs joined to the Text quoted. 
IN AUTH. COLL. 1. In Authentico, Collatione . in Fuſti- 
an's Novels, Part or Section 1. Oc. 

28 In fine, at the End of the Title, Law or Paragraph 
note 

IN PR. In principio, in the Beginning, and before the 
it Paragraph of a Law. 


Ping of a Law. 

N SUM. In ſumma, in the Summary. 

L. Lege in ſuch a Law. 

II. or LIB. Libro, in the Firſt or Second Rook, &c. 
NOV. Novella, in ſuch a Novel. 

PAR. Paragrapho, in ſuch a Paragr aph or Article of the 
ar, or of a Title in the Inſtitutes. 

PR. or PRIN. Principium, the Begiaping of a Mel or a 
uw. 

n. Pandectis, in the Pandecꝭs. | 

Q QU. or Qs. Quaeſtione, in ſuch a Queſtion. 


ere called Rubricks, from their being formerly written in 
kd Letters. 

SC. or SCIL. Scilicet, chat i is to ſay. 

SOL. Solutio, the Anſwer to an Objection. 

SUM. Summa, the Summary of a Law. 

6. Paragrapho, in ſuch a Paragraph. 

I. or III. Titulus, Titulo, Title. 


2 graph. 


ULI. Uleimo, ulrima, hs laſt Title, Paragraph or Law. 


mad 
han? 
or 1d 
E 
ele 
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o IN F. PR. In fine * toward the End of a Begin; 


RU. or RUB. In Ao a Rubrick or Title, The Titles 


V. or V. Verſi culo, in ſuch a Verſe, which! is a Di ef a 
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USE and AUTHORITY 
|= OPTI = 
IVIL LAW 
IN THE 1 


Kingdom of England. 


rl, as it is ſeparated by the Ocean ; 


as the reſt of the European Princes; Hence 
ir is commonly reported amongſt them, that 


vH into which Miſtake they have been led, by obſer- 
ng, that none of our Countrymen have taken the Pains 
Explain and Illuftrate it, as the Learned of other Nati- 


in Engliſh, they ſhould underſtand what Uſe and 
thority the Civil Law was of among us. ; - 


the Roman Laws in Rritain, it muſt be firſt conſider'd, 
lat Princes and Governments this Nation has been uns 
b 1 8 * 22 5 N by BME | de 


ſo in the Uſe of rhe Civil Law it differs 
from all other Nations in Europe, the Kings 
2 A thereof nor allowing the Roman Laws fo 
great Authority within their Dominions, 


e make but very little uſe of the Civil Law. And ſome 
the beſt French Authors who are neareſt to us, have 
lirm'd, that the Engliſp make no ule at all of the Civil 


s have done: For it was impoſſible, by the Books writ- 


Pur, in order to Treat more diſtinctly of the Authority 
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li Of the Uſe and Authority 
_ der from the earlieſt Times; firſt, under the Roman, dhe 

rhe Saxons ; after that, the Danes; and laſtly, the Norma 
Pro which ſeveral Tranſmutations we ſhall. elearly < 
ſtinguiſn what Laws the Britains have from time to thi 
been govern'd by; how far the Civil Law has been recs 
ved, and of what Authority it ought to be at this time 
mong us. 


Britain being bounded by the Ocean, was never attem 
ted by any Foreign Power, till the time of Julius Ceſy 
For neither Hercules, nor Bacchus, nor any other of thoſ 
Antient Princes (ſays Dfodorus Siculus, who wrote the H 
Rory of che Reigns of Julius Cæſar and Auguſtui) carts 
their Conqueſts ſo far, Pohbius reckons what is related 

the Roman Hiſtorians of the Britains, to be Fabulous; an 
Dio Caſſius likewiſe ſays, neither the Greeks nor Roma 
were at any Certainty concerning Britain; but that all the 

reported of it was Guess work. The firſt Roman uh 
came qver into Britain with an Army, was Fulius Ceſu 
who having conquer'd all Gaul, made an Expedition in 
Britain, under pretence of revenging the Affront the br 
tains had offer'd him, by ſending Supplies to the Gaulsd 
ring the Courſe of his Wars; or rather excited by Amd 
tion, and Deſire of Enlarging the Limits of the Ron 
Empire: And after ſome Advantages obtained, and Hi 
ſta ges receiv'd for the Payment of an Annual Tribute, 18 
rurn'd into Gaul: Wherefore Tacitus obſerves, He ratht 
Diſcover'd than Conquer'd Britain for the Romans. 

After the Death of Julius, the Imperial Power ſhiftin 
from the People to the Cæſars, the ſucceeding Empero 
ſtrenuouſl/ labour'd to make a Conqueſt of Byitain. Al 
guſtus was upon the Polnt of coming hither with an 4 
my, but Was prevented, firſt, by the Revolt of the b 
nonii, then of the Cantabri; Tiberius contented himſe 
with the Britains Annual Tribute; which, when they 1 
fus'd to pay under Claudius, he Invaded Britain; and wi 
the Aſſiſtance of Aulus Plautius Veſpatianus and Oftm 
Scapula, gave them a ſignal Overthrow, leading ther 6 
neral Carractacus in Triumph to Rome, and aſſuming t 
Title of Britannicus. Bur Nero, who was his Succelo 
was like to have loft this new Acquifition, had not Siet 
nus Paulinus made a brave Refiftance : Nor could the R 


lik 


of the Civil Law in England. iti 
ns render themſelves, abſolute Maſters of Britain, till Ve. 
baſian's and his Son Domitian's time. During which In- 
erval of One hundred and thirty Years. the Romans anc 
znitains contended for the Sovereignty with equal For- 
une: But rhen being embroil'd in Factions and Civil 
Fars among themſelves, were eaſily overcome by the 
yman Generals; arid, to their great Misfortune, never 


* * - , o - 


1 4 9 


& 7 3 E 
ame an eaſie Pr ey to the Roman Eagle. 0 


U. r . | | 56 7 ; t 1 | 
For both the South and North Britains and Caledonzans 
eere ſubdu'd under Veſbaſian and Domitian; and the Bri. 


iſ Iſlands, under the Conduct and Bravery of Petitus Ce- 
zalis and Julius Agricola, added to the Roman Empire and 
l Britain, then firſt reduc'd into the Form of a Roman Pro- 


ecture, Art of making High Ways, and all other Scien- 
es in which the Romans excelld'; and, as good Luck 
zould have it, the Memory of theſe Tranſactions has been 
reſerved to us by. Tacitus, Son- in law to Agricola, and o- 


. 


erſtitious Laws and Ceremonies. _ 


orgotten, and buried among the Ruins of the Druzds ſus 


BRITAIN being thus made a Reman Province, the fol- 
owing Emperors ſeem'd more careful of ir rhan of the reſt 
df the Provinces depending upon the Empire; and to quiet 


an oftener than any other part of their Dominions; af- 
ecting, above all the reſt of their Titles, ro be called 


ain, were in Arms againſt his Lieurenant Cn. Trebellius, 
e Emperor coming into Britain, put them to flight; and 
(Wo prevent the Incurſions of the Picts and Scots, built a Wall 
k Stakes and Turf of Eighty thouſand Paces long: But 
wi de Scots breaking thro” che ſame, again invaded the Seuth 
ni d itains: To whoſe Aſſiſtance Helvius Pertinax was ſent 
che Emperor Antoninus Pius and Commodus, who kept 
i em in Awe, for ſome time, till under Septimius es, 1 


ing been under the, Adminiſtration of One Perſon, be: 


irce : From which happy Loſs of Liberty they learnt 
he Roman Manners, Laws, Language, Eloquence, Archi- 3 


her Roman Hiſtorians, which otherwiſe would have been 


be Diſorders and Inſurrections that happen'd, viſited Bri. 


Britannici, Under the Emperor Adrian, when the North 
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e Lupus, then Governour of Britain, being oppreſs'd 
due the Revolt of the Britains, implor'd the Emperor's 


Miſtance, who came hitter, accompany'd by Baſianus and. 
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the reſt in Warlike Affairs. He had the Title of Brita th 


in other Provinces, which drew their Forces another way 


whom Conſtantius Chlorus being made Governor, and ſen 
minions: And being declared Ceſar by Diocleſian, begy 
| Conſtantine upon Helena, Daughter to Cocl, one of tht 
Power and Bravery, ſubduing his Rival Maxentius, made 


| himſelf ſole Maſter of the Rowan Empire. 


Britain with his Birth, but by introducing a new kind o 


Count of the Saxon Shore, and the Lieutenant or Vicar 


Peace and War committed to them: And was the firſt & 


but Strangers do affirm ; and the ſame is ftrenuouſly aller 
ed againſt Julius Firmicus and Fuſtus Lipſus, by the Moll 


| #ritiſh Nation. 


i Of the Uſe and Aithobity 
Geta his Sons, and Papinian the Chief Juſtice, and co to 
nued here for Three Years, built Adrian Stone Wall, holt! 
dued the North Britains and Caledonians, bur nor without by 
reat ſlaughter on his part, and at length dyed at T:rk : np. 
mperor is by Herodian extoll'd, as obs skilful than any o the 


Maximus, 5 5 . 
After Seberuſ and his Son Caracala, the ſucceeding En 
erors could ſcarce keep Britain in obedience ; not being 

1 Match ip thtm, by reaſon of the frequent Inſarredtion 


be E 


end many of the Roman Commanders, uſurping the Imperia 
Power, Lorded it ryrannically over the Britains; among 
whom was Carauſius and Alectus in Dyoclefian's Time; again 


into Brir4in, reftor'd the Iſland again to the Imperial Dt 


Britiſh Kings; which Conſtantine, after his Father's Death; 
was laluted Emperor by the Britiſp Legions, and by thei 


This, the moſt Illuſtrious of all Britains, not only honoutl 


Provincial Government, under the Prætorian Lieutenant of 
Gaul, together with the Duke and Count of Britain, the 


Britain, who had the Adminiſtration of Affairs both in 


man Emperor that encourag'd the Chriſtian Religion, and 
favour'd the Light of the Goſpel. 


No that Conſtantine the Great was born of his Mothet 
Helena in Britain, not only the Writers of our own Hiſtory, 


Reverend Fames Uſher, Archbiſhop of Armach, who for hi 
great Learning, is deſervedly reckon'd an Ornament of it 


In this Particular only our Emperot Conſtantine, in 15 
other Reſpects without Controverke che greateſt of all tte 
Emperors, was unhappy ; that thro' an Over Ambition 6 
extending the Roman Empire, he rrauflared the Seat there 


* nds 


\ 


ft np g 2 pleaſant and ſtrong place, ſcituated al- 


I 4 
oft in r 


I 


7 mpire ; Italy was ſeiz d by the Goths and Lombards, Spain 
che Goths and Vandals, France by the Franks, and Britain 
che Scors and Pitt; after which, the total Extinction of 


je Eaſtern Roman Empire immediately enſu d. 
Conſtantine the Great being dead, his Sons Conſtantinus 


in d Conſtantius, and after them, the Emperor Gratian kept 
o oſeſion of Britain, till Valentinian's Time ; whoſe Lieu- 
ant Theodoſius, once more delivered Britain from the 
a ypreſſions of the Scots and Picts, and put the Countrey in- 
og ſo peaceable a Condition, that the Emperor order d, the 
iner which was ſubdued by Theodofius, ſhould be called V. 
en : The ſame Theodofius being afterwards rais'd ro the 
Doe mpire, was ſucceeded by his Son, che Second of that 
eg me; and after bim, by Honorius a Minor. The Govern- 
ent, during his Minority, being by his Father committed 
a rilicho, who alſo reliev'd the Britons from the Invaſions 
hen the Pidg and Scots. i | 

aden But afterwards, under the ſame Honorius and Arcadim, 


je Pits, Scots, and Attacots invading Britain, now quite 


khauſted, and the Roman Forces employ'd in defending 
ber Provinces againſt the Barbarians, the _ Britons, 
t ole Sighs are deſcribed by Gildas, the moſt Ancient of 
tee r Hiſtorians, and after him by Beda, in vain implor'd 


oe Emperor's Aſſiſtance; driven, ſay they, by the Barba- 


ug to the Sea, and then back to the Barbarians, they met 


III. ever in a Capacity to defend them from the Inſults 
their Neighbours : So that Britain, about Five Hundred 


e Scots and Picts, firſt by them, and then by the Saxons, 


Moi ere forced to fly for Safety, ſome into Bretany in France, 


d others into Wales and Cornwal; and the few Anglo- 
xons that remain'd, apply'd to their Neighbour the Gere 
ans, for help to expel the Scots and Picts. 5 


n britain was deſerted by the Romans, about the Year of - 
Iriſt 1455; and Julius Ceſar firſt entred it, Sixty Years 
n efore Chriſt's Nativity. 5 3 


Is," 


f the Civil Law in England. 7 


e midſt of the World: For the Barbarians, tempt- 
by the Abſence of the Emperors, quickly invaded the 


ith Death every where. Nor was Honorius or Valentinia- 


ears after Julius Cæſar's firſt Entrance, became a Derelict, 
Thus the miſerable Britons, unable ro reſiſt the Fury of 
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| vi © ehe Die and Authority 
| The Saxons, who were called in to help and proted tl 
[1 | Britons againſt. rhe Scots and Pits, after having ſubdue! 
N them, turn'd Traitors to their Britiſy Maſters: Charme 
z With the Fertility and Sweetneſs of the Countrey, they co 
_ plain of not being paid their Wages, and ſufficiently u 
1 watded by che Britons : Wherefore, Hengiſt and Horſa un 
dertake to ſatisſie their own Demands, by pillaging tt 
People; ro whom , other Saxon Forces afrerwards joining 
they ſubdyed the Britons in ſeveral Parts of the fand, cre 
ted new aan and Principalities, and at length form 
/ ĩ ² ff.. ies SE tr 
The firſt of the Seven Kingdoms was that of Kent, on 
which Hengiſt the Saxon made himſelf King, in the Ye; 
445 ; the ſecond was of the South Saxons, whoſe firſt Ki 
was, Ella, who. began his Reign in 488; the third was 
the Eaſt Angles, firſt erected by Offa, in 3753 the fourt 
of the Eaſt Saxons, be gan by Erchwin, in 527; rhe fifth 
the, Mercians, was firſt ruled by Creda, a Saxon, who bega 
0 Reign in 582 3. the fixth Kingdom was that of the N 
thumbrians, firſt poſſeſs'd by Ida, in the Year of Chriſt 5; 
che ſeventh and laſt, of rhe eſt-Saxon, was firſt govent 
by Cerdicus, in the Year 521; whole Succeſſors, either“ 
their own Bravery or the Strength of their Subjects, whic 
were reckon'd the moſt, Warlike of all the Britains, co 
quer'd the reſt of the Saxon Kings, extinguiſh'd the Hy 
rarchy, and brought all their Dominions under the ſole Pu 
er of Egbert King of the Weſt Saxons, in the Year $0 
and he firſt impoſed the Name of England upon Britain, an 
i by his Edict, order'd the Britons to be called Enpliſhmen 
0 from which time, all Nations have diſtinguiſn'd us by th. 
After Egbert, who out of the Spoils of the Saxon Kingdo 
had erected rhe Monarchy of England, ſucceeded Ethelni 
and his Deſcendants, for a Hundred and Seventy five Year 
during which time, they ſuffer'd great Slaughter and U 
mages by the Incurſions of the Danes, who poſſels'd i 
Kingdom for ſome time, till the Anglo Saxons recoverd! 
and were themſelves in a ſhort time, oblig'd to quit it 
the Dukes of Normandy, whoſe Poſterity enjoy it to Ul 
Days . i bones £1 ; 5 
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under d the Countrey of Rent; and under Etheldred, 
ur of Northumberland; and afterwards, under Elred, Lon- 
mand Exeter, exacting Tribute from the Engliſh + At 
agth Swatn King of Denmark got Poſſeſſion of the whole 
lingdom, in the Year 1014; and with his Son Canute after 
im, enjoy'd it for Twenty eight Years: Upon the Death 
f Canute, the Engliſh, our of hatred to the Danes, recall'd 
lpard Etheldred, at that time an Exile in Normandy ; who, 


ountrey, being made King of England, reign'd Twenty 


Laws, ſo juſt and agreeable to the Temper of the Na- 
on, that bis Memory is ftill venerable on that Account, 
nd at length was canoniz d. FF; 
Edward dying without Children, Edgar Etheling Grandſon. 
Edmond, commonly called Ironſide, and a Favourite of 
e People, endeavour'd to poſſeſs himſelf of rhe Kingdom 
ur being under Age, and unfit ro govern, Harold, Son of 
arl Godwin by King Canute's Daughter, ſeized the Throne, 


je Year 1046.. 3 RS; J!. i ro LRN q 
Wiliam Duke of Normandy, by his Embaſſadors, requir'd 
e Reſtitution of the Kingdom; firſt, becauſe he was the 
Emma Daughter of Richard Duke of Normandy, who was 
t Edward's Mother; and bhecauſèe St. Edward had by Pro- 
iſe made him Heir ro the Kingdom, in caſe he died with- 
ur Children; and alſo Harold had by Oath engag'd him- 


urd's Death. 
laim'd King in 1067: After a Reign of Twenty. one 


ex, he was ſucceeded in England, in 1088, by ee 
wfus his ſecond Son; who dying without Children, the 


as extinct, He was ſucceeded in 1136, by Stephen of 
lit, Son of Adela, Henry the Firſt's Siſter. TO Stephen 


Om 


Bur in the, Time of | Erhelwolf, the Danes invaded and 


the Alſiſtance of #iliam the Baſtard, Duke of that 


ur Years,. with great Piety and Juſtice ; and enacted ſeve- 


nd got himſelf inaugutated by the Archbiſhop of Tork, in 


eareſt of Kin to St. Edward, as being, the Son of Robert, 
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lf, ro aſſiſt William in getting the Kingdom after St. Ed- 


. ̃¾ . ͤ ᷣò !!! 238 . Ne 
Wiliam came with an Army, to vindicate his own Right 
nd puniſh Harold's Perfidy 5 who being ſlain, he was pro- 


rown fell to his Brother Henry I. youngeſt Son ro the Con- 
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Jueror ; in whom, after a Reign of * Thirry five Years, 
nd leaving no Children, the Male Line of Milliam the Firſt. 


Icceeded Henry II. and to him his Son Richard I. with 
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and Governments which England has ſuffered, ſufficia 


troverſies; if Murther or any other Crime was commin 
or Diſpute happen'd about Inheritance or the like, 
determin'd it; and ſuch as refus'd to ſtand to their au 
were forbid to appear at their Sacrifices : But of th 
Laws and their Hely Ceremonies, there is no Account extat 
not being permitted to commit any thing to Wriring. } 


w 
— 


only requir'd Hoſtages and a Tribute: And Seneca fl 
Britain before Claudius's Reign was SUI FURIS. 

ZBut Claudius ſubduing a part of the Iſland, introduc'd 
Roman Laws; and by his Edict, filenc'd the Druids : Wh 


viii Of the Uſe and Authority 
whom ended the Norman and Foreign Government; 
Richard and his Succeſſors were born in England, and 
cuſtom'd to the Engliſh Laws: And it is much for the þ 


nour of the Engliſh Nation, that tho' the Normans, y 1 
hated the Engliſh, endeavour'd all they could to 4 
gate their Laws, and introduce the Norman Manner: lit 
Cuſtoms ; yer they ſtill preſerv'd, and have tranſmitted WW A 
Engliſh Name to Poſterity. 2 

From what is premiſed, the ſeveral Changes of Pr 4. 


appear: Let us now return to the different Laws made 
der thoſe ſeveral Changes and Revolutions, and ſee h 
far the Civil Law obtain'd among them, and what Auth 
it-18 Of ar this Day 1 ZRFIOn e 


There is no Hiſtorical Account either of the Laws or( 
vernment of the Britons, before the Entry of Julius Cy 
except what we find in the Roman Authors: Ceſar rela 
that in Britain and Gaul, the Druids were both Prieſts 1 
Judges; and decided all kind of Publick and Private ( 


Ceſar made no Alrerarions in the Laws of Britain; Hel 
fer d them to be govern'd by their own Nings and Lai 


made Seneca ſportingly ſay, 


Ile Britannos Cola Catenis 


Hera ui, Fur & ipſum 

 Littora 2 |  , Nova Romane 

Et cæruleon Jura ſecuris _ ita; 
Scuta Brigantes  Tremere oceanum. ire 
Dare Romules, % TE nd 5 
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of the Civil Law 34 England. ix 
?Twas:He,: whoſe All-commanding Yoke 

The fartheſt Britains pladl; tou -  - 
Him the Brigantes in blue Arms ador'd : | 
When ſubject Waves confeſs'd his Power; 
Reſtrain'd with Laws they ſcorn'd before; 
And trembling Neptune ſervd a Roman Lord. 


MY. And Tacitus writes, that Claudius planted a Colony at 
Doicaſter, to keep the Rebels in awe; and reach his Al- 


ſtands the ancient Poet, of rhe Times of Claudius, when he 


Cernitis ignotos Latia ſab lege Britannos 
Sol citra naſtrum fletitur Imperium. 


acitus alſo relates the Complaints of Britain under Nero in 
hele Words; That whereas in former times they had only one 
King, now they were govern d by Two; the Lieutenant to ſuck, 
betr Blood, the Procurator their Suhſt ande. 
But Britain being intirely ſubdued by the Prudence and 
od Conduct of Agricola, was reduc'd into the Form of a 
pucceſſors govern'd it by the Roman Laws, and adminiſtred 
uftice to the Britons by Roman Magiſtrates ; ſuch as Procon- 


= 


wrogared.' -___ 


4. 


Under Domitian, the Reman Laws had taken ſo deep root 
hat they learnt the man Eloquence, and Art of Pleading 


I:tain 3 and extended the Uſe of them as far as her Em- 
ire : And Rome is by Claudian called the Mothef of Arm: 


It Reſidence of the Laws. e e 
N 2 1 


lies the Study of the Roman Laws; and Fo. Scaliger under- 
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rovince by Veſpaſinn and Domitian; who, as well as their 


. — 


als, Prefidents, Legales, Prætors; and latterly by Earls of 
itain, or their Deputies; che Britsſþ Laws being intirely 


h Britain, that Agricola exhorts them to build Temples; 
Marker-Places; and Houſes after the Roman Manner ; and 
hey accommodared themſelves ſo well to the Roman Arts, 


rom the Gault. And Ariſtides rhe Grecian Orator, in the 


ime of Mark, Anthony, places it among the Encomiums ; 
df Rome, chat ſhe had rendred her Laws conimori, even to 


nd Law; and by Sidonius Apollinaris, the Abode or Place 
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Of the Uſe and Authority 

whom ended the Norman and Foreign Government; 
Richard and his Succeſſors were born in England, and: 
cuſtom'd to the Engliſh Laws: And it is much for the 
nour of the Engliſh Nation, that tho' the Nor mant, y 
hared the Engliſh, endeavour'd all they could to 
gate their Laws, and introduce the Norman Manner, y 


\ Cuſtoms ; yet they ſtill preſerv'd, and have tranſmitted | 
Engliſh Name to Poſterity, 8 


From what is premiſed, the ſeveral Changes of Prin 


and Governments which England has ſuffered, ſufficien 


appear: Let us now return to the different Laws made 
der thoſe ſeveral Changes and Revolutions, and fee h 
far the Civil Law obtain'd among them, and what Auth 


it is of at this Day in England. 


There is no Hiſtorical Account either of the Laws orb 
vernment of the Britons, before the Entry of Julius Cy 
except what we find in the Roman Authors: Cæſar rel 


that in Britain and Gaul, the Druids were both Prieſts 1 


Judges; and decided all kind of Publick and Private 0 
troverſies; if Murther or any other Crime was commit 


or Diſpute happen'd about Inheritance or the like, i 


determin'd it; and ſuch as refus d ro ſtand to their ay: 
were forbid to appear at their Sacrifices: But of th 


Laws and their Holy Ceremonies, there is no Account exn 
not being permitted to commit any thing to Writing. 


Ceſar made no Alrerarions in the Laws of Britain ; Hel 
fer d them to be govern'd by their own Nings and La 


only requir'd Hoſtages and a Tribute: And Seneca l 


Britain before Claudius's Reign was SUI URS. 
Bur Claudius ſubduing a part of the Iſland, introduc'd 


| Roman Laws; and by his Edict, ſilenc d the Druids: Wh 


made Seneca ſportingly ſay, 


Colla Catenis 
FJuſſit & ipſum 
Nova Romanæ 
Fura ſecuris 
Tremere oceanum. 


Ille Britannos 
Ultra not: 
Littora pont: 

Et ceruleos © 
Scuta Brigantes 

Dare Romules, 
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_ Twas He, whoſe All-commanding Yoke 
ll The fartheſt Britains gladl; took,  - 
Him the Brigantes in blue Arms ador'd : | 
When ſubject Waves confeſs'd his Power; 
Reſtrain'd with Laws they ſcorn'd before; 
And trembling Neptune ſerv'd a Roman Lord. 


And Tacitus writes, that Claudius planted a Colony at 


"caſter, to keep the Rebels in awe; and teach his Al- 
ies the Study of rhe. Roman Lams; and Fo/. Scaliger under- 
ads the ancient Poet, of the Times of Claudius, when he 
0 ( 2 1 | | | | 25 | | 
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Sol citra noſtrum fleaitur Imperium. 


e alſo relates the Complaints of Britain under Nero in 
5 


heſe Words; That whereas in former times they had only one 
King, now they were govern d by Two; the Lieutenant to ſuck, 
heir Blood, the Procurator their Subſtance, | * 


But Britain being intirely ſubdued by the Prudence and 
od Conduct of Agricola, was reduc'd into the Form of a 
rovince by Veſpaſinn and Domitian; who, as well as their 
pucceflors govern'd it by the Reman Laws, and adminiſtred 
ultice to the Britons by Roman Magiſtrates ; ſuch as Procon. 
ule, Preſidents, Lepates, Prators; and latterly by Earls of 
britain, or theif Deputies ; che Britzſþ Laws being 1ntirely, 

| ly brogared.' | 


- 


Under Domitian, the Reman Laws had taken ſo deep root 

| Britain, that Agricola exhorrs them ro build Temples; 
arker-Places; and Houſes after the Roman Manner; and 
ej accommodared themſelves ſo well to the Roman Arts, 
x they learnt the Rovian Eloquence, and Art of Pleading 
rom the Gault. And Ariſtides the Grecian Orator, in the 
me of Mark, Anthony, places it among the Encomiums 
f Rome, chat ſhe had rendred her Laws common, even to 
tain z and extended the Uſe of them as far as her Em- 
te: And Rome is by Claudian called the Mothef of Arms 
nd Laws ; and by Sidonius Apollinaris, the Abode or Place 
| Relidence of the Laws. En 


: 3 2 ] n7 oe ee eee . 
c 3 —— * * . 
r — * re - = 4 — Ee r ; 4 

. * — — = S ont aces ” ET — 
> IL PT — nes hon a - 


N 2 1 | 


X Of the Uſe and Authority + 
The Uſe and Exerciſe of the Roman Laws iti Brist 
appears aiſo from this; that under Septimius Severus, Ani 
lius Papinianus fat at York, as Præfectus Pre torio or Chit, 
| Juſtice, which was the moſt eminent Degree in the Emyir, 
and pronounc'd Judgment. there; concerning which, Dj 
Caſſius, who wrote the Life of Severus is to be credited, 4. 
_ tho' there is no mention of it in any of the other Rom 
Writers. 5 1 
Severus, to wean his Sons Antoninus, Caracalla and Gy 


from the Debaucheries of Rome, and keep his Leg 
from Idleneſs, came over into Britain; and leaving Mat 
Son Geta, with ſome of his Counſellors and intimate Friend he 
to govern the Inland Parts, ſubject ro the Roma WF- 5 
went himſe'f with Antoninus, at the Head of an Am il 
againſt the Caledonians: In which Expedition, as they weite 
riding together, Antoninus ſtopping his Horſe, of a ſudd 
drew his Sword, with intent to kill his Father; bur W err 


prevented by the Interpoſition and Clamour of the Soldia Pp -'- 
Severus paſs'd this over, and ftifted his Reſentment till“ 
came to his Quarters, where he order'd his Son, rogetht 
with Papinian and Caſtor, his intimate Friends, to come en. 
him; and having commanded a Sword to be laid befir 
him, reprimanded his Son for making fo villatnous an 
tempt, in the Sight of the Allies and Enemies; and fail 
If thou' art deſirous to put me out of the way, now kill me nil 
thy own Hand; or there u Papinian, who. if thou comma ne 
will cb:y thee. This Papinian was made Firſt Miniſter to Hern 
Emperor Severus, as well for his ſuperlative Skill in the Ln 
as that he was nearly related to the Emperor by a Seca 
oo e 
The Caledonians being ſubdu'd by Severus, he return d! 
Fork, where he made the Edict, whereby it is provide 
That if a Man had a Slave, which he bought, or cat 
otherwiſe honeſtly by, and believed himſelf to have a go 
Title to him; tho? he proved to belong to another; yet! 
Acquiſitions made by that Slave, either with the prelqn” me 
Maſter's Money, or by his own Work and Induſtry, fog! 


ſtand good in Law. And, on the contrary, if the Mall 
knew the Servant to belong to another. This Edict et 
made ir the Year when Fauſtinus and Rufus were (i i 
ſuls, in which Severus died at Tork; and was wi ich 


U 


y Papinian : For our Commentators are of opinion, that 
all the Laws both of Severus and Antoninus were written by 
papinian with great Care and Deliberation : And the Lear- 
ned think, that not only Papinian, but Paul and Ulpran, 
were both in Britain as Aﬀeffors ro Papinian, and Coadju- 
tors to Geta in the Adminiſtration of Affairs. All which 
is much for the Honour of our Nation: For there never 
was, nor Ever will be, as Cujacius ſays, a Lawyer that ex- 
ell'd, or can equal Papinian in that Science. 

Ulpian and Favelenus alſo, bear witneſs in the Pandects, 
hat the Government of Britain was under Roman Laws. 
he BritiſÞ Children were ſubject ro Parernal Authority 


pillary Subſtitutions; bur not unleſs they had firſt conſti- 
uted their Heir by Will. And Ulpianus reports of Seve- 
us, that he gave the ſame Anſwer ro Vinius Lupus, Go- 


Wturninus's Will, gives his Opinion, that the Eſtate ought 
o be reftor'd by the Fiduciary Heir, if the Perſon to whom 
ie was by the Diſpoſition of the Will ro ſurrender it, hap- 
71 to die before the time for the Reſtitution ex- 
1 . 


he Roman Laws, but affected their Manners, Lan- 
wage, Dreſs, Eloquence and other Arts, which by Di- 
ine Povidence ſpread over the whole Countrey, that o- 
herwiſe had continu'd under irs Native Barbariry : For 
hey were no whit improv'd by the Saxons, Danes and Nor- 
nans, So that whatever our Anceſtors boaſt of, either 
Beauty or Splendor, was all owing to the Manners, 
ertues and Government of the Romans : And the Britons. 
tlengrh, ſo adapted themſelves ro the Roman Diſcipline, 
at Gildas reports, the Countrey was called Romania. 


themſelves were deſerted by. the Romans, which happen'd 
ing the other fide of the Rhine, invading this Countrey 
nd plundering it as they pleas d, reduc'd the Britons to ſo 
reat Streighrs, that obeying no longer the Roman Laws, 


hich, however, they did not maintain long, being con. 


of the Civil Law i» Enpland. xi 


x Jure Romano, by the Roman Law. And Fathers made Pu- 


ernour of Britain. And Favolenus, in the Caſe of Sejus 


But the Briton: not only conformed themſelves to 


Nor did the Britons forſake the Roman Laws, till they N 


n the Time of Honorius; when a barbarous People inhabi- 


ey erected a Government of their own, as A-zimus ſays; 


quer d by che Saxent, and by them ob, ig'd to follow df 


aws. ene 30 03 | | ums 
But foraſmuch as ſome of our moſt celebrated L 
have advanc'd, that rhe Romans, never impos'd their Lay ii" 
upon the Britons, but ſuffer d them to. uſe their. own ; upon ter 
what Foundation I cannot imagine, ſince it is repugram ole 
both to the Roman and Bririſh Hiſtory ; and both Cami iſ 
and Selden, two famous Men, maintain and prove the ce 
trar; by moſt evident Teſtimonies; of whom one has ren, bat! 
der'd our Nation illuſtrious, by his Chorography and Annals be 1 
of Q. Elizabeth; and the, otter by his. exquiſite Skill in ou. 
Common Law, to which he added that. of rhe Moſaick ant { 
other Nations, with a ſingular Knowledge of the Oriental" 8 
 Langvages: To whom may be added, Spelman the famay pſt 0 
Antiquary; all proving by ſubſtantial Reaſons, har th be 
Romans, having abrogared the Britiſh Laws, . introduc'd theirs 
own, and adminiſter'd Juſtice by them, as long as the 6 
man Emperors continu'd Maſters of Britain. And we.ough 
to be, convinc'd! by the Arguments of rhoſe who excell', 
both in all kings of Learning, and in the Knowledge of the 
Apgzgiquities of -our Nani * on. 


This Opinion, however, ſeems to be oppos d, by the Epiſtly 
ſent to Pope Eleutherius, from Lucius one of our Britiſb King; 
whereby he deſires the Pope to tranſmit to him the Roma 
Laws; which would have been an Abſurdity, if Britain had 


then been govern'd by them, This Epiſtle was firſt printed 
in the Reign of Henry VIII. and has W by ſome 
of our Modern Hiſtorians, byaſs'd by the Deſire of doing 
Honour to our Countrey, in order. to give it the great 
Credit; in which alſo Lucius, the firſt; Chriſtian King, de. 
fires to be admitted by the Pope to the Chriſtian Faith. © 
But this Epiſtle is liable ro Suſpicion, becauſe our moſt an 
cient Britiſg Writers, who take notice of it, ſay not a Wor! 
of the Reman Laws ; and our later Engliſh Hiſtorians, affim 
upon many Reaſons, that it is ſpurious, ; Firſt, becauſe i 
bears Dare in the Year of Chriſt 159, whereas Eleutheriu 
was not Pope before 1030; 2dly, Becauſe many of tht 
Words ſavour of the Norman Latinity and the Engliſh Las; 
and that the Scriptures are quoted in it according to. 
Ferom's Tranflation, who flouriſh'd abour Two hundred 
Years after Eleutherius: 3dly, Becauſe neither Geofrey at 
Monmouth, Hoveden, nor any other of our antient knee 
. ty 000 na : off 
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tke any notice thereof. There are beſides ſeveral Pre- 
umptions, that help to deſtroy the Credit of this Epiſtle ; 
chat the Pope ſpeaks to Lucius in the Plural, Vos eſtis Vi. 
zrius Dei; which manner was introduc'd by ſome of the 
ater Princes; that the Stile of the Roman Language in 
hoſe Days, did not allow of the Pope's Expreſſion, Se Leges 
eſaris poſſe ſemper reprobare; that the Words Protect ione 
nd Pace, are not of Roman, but a modern Enzliſh Stamp; 
hat in the ancient Copies of the Conqueror's Laws, this Epi- 
le is not to be found; that the Congueror's Laws and Cu- 
m of London, in which this Epiſtie has been publiſh'd, 


f Suſpicion, which the Learned Dr. Gerard Langhbain, Pro- 
of Queen's College in Oxford, together with his learned 


* Obſervation upon the Antiquities and Laws of the Romans in 
genen, in which, as well as in Univerſal Hiſtory, he is 
mM he skilful, has communicated to me. ths 
10h From hence, tis evident, the Britons were govern'd by 
I he Reman Laws, as long as it made a Part of the Empire; 


he Saxon and Daniſh Yoke. | 
avs, under the Saxon and Daniſh Governments, as being 
tent in propagating their own, the more. eaſily to keep 
bal de Britons in Subjection; yer it will appear, the beſt 


meal d moſt religious of their Princes, often imitated the R- 


me in adminiſtring Juſtice to their Subjects. 

Thus under the Saxon Heptarchy, Beda tells us, Ethelbert 
ing of Kent, about the Year of Chriſt 613, with Advice 
de 0d Conſenr of his Wiſe Men, made certain Decrees to be 

eerv'd in Judgments between his Subjects, according to 
ane Roman Model; in which he provides in the firſt Place, 


ror gainit Robbers of Churches, of Biſhops, and others; and theſe, 


frm de lays, were wrote in Engliſh, and obſerv'd in his time. 
e ibis was the firſt of the Saxon Kings that made Laws: Af. 
wards Ina, King of the Weſt-Saxons, enacted more Laws; 
helen Ofa King of the Mercians, put out the Mercian Laws; 
ard after theſe, 4lyred King of the Weſt-Saxons, made ſeve- 
Additional Laws; and his Succeſſors Edward the Elder, 
dre belſtan, Edmund, Edgar, Etheldred, all Saxons, and Canute 
ale Dane, publiſh'd their ſeveral Laws, which are yer extant, 
ang d have been rranſlated into Latin, by William Lambard. 


je ſubject to many Objections; and ſeveral other grounds 


| forſaken by the Romans, they were oblig'd ro ſtoop to 


Tho' there remains bur little Appearance of the Roman 
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giv Of the Uſe and Authority | 
Bur in all theſe, there are few Judgments agreeable wil 
the Roman Laws, which after Fuſtinian*s Time, were ſcar 
known to the European Nations; and the Saxon King 
were very active in eſtabliſhing their Power, alrho' man 
of them were remarkable for their Religious Zeal ; an 
tis ro their ſhining Pięty, the Erecting and Founding { 
many Cathedral Churches, Monaſteries, and Colleges 
wholly owing. But this could not be expected from th 
Danes; who being Heathens, and invading England in thy 
Year Soo, not only deſtroy'd Cities, Towns, Churches and 
Monaſteries, but Laws, Sciences, and all kinds of Learning 
' Theſe being expell'd, St. Edward, Sirnam'd the Confeſſy 
form'd one Common Lay, out of thoſe of the Engliſh, Dane 
and Mercians, which are ſtill called the Confeſſor's Lam 
and of which the Engliſh afterwards grew ſo fond, that i 
the Norman Times, whenever the People, oppreſsd h 
the Severity of rhe Norman Laws, murmur'd and gre 
tumultuous ; the Kings uſed to ſooth and pacifie then 
by promiſing a Reſtirurion of the Confeſſor's Laws: Andi 


. * 3 : . ere! 
thoſe Days, our Kings ar their Coronations, oblig'd then de- 
ſelves by Oath to obſerve St. Edward's Laws, | my 
Whilſt the Saxons and Danes were Maſters of Engl ante 


the Britons who had fled from their Fury into Wales, wen 
govern'd by their own Kings; yet none of their write 
Laws are extant, before their King Howe! Da; who 
about 940, having called his Biſhops and rhe moſt Learnei 
of the Laity together, corrected the Ancient and mad; 
new Laws; which he commanded Blegaridus Longuarids 
a Learned Man for thoſe times, to put into Latin and Pub 
liſh ; amongſt which, the Eighty fifth Article highly con 
mends the Reman Law, for providing, that where the Num 
ber of Witneſſes is nor defin'd, Two ſhall ſuffice ; and for nd 
admitting the Teſtimony of One; Yer that very Law men 
tions ſeveral Perſons, whole ſole Evidence is to be taken 
as of the Lord between two Tenants, of an Abbat between 
in a Matter atreſted before him, of a Virgin in a Rape, « 
a Thief impeaching his Accomplices at the Gallows ; and 
icme others. Nox can we expe much Light concei 
ning the Roman Laws in theſe Ages, when Fuſtinian's Boo 
lay buried, and there was ſuch an amazing Neglect of tit 
Sciences over all Europe. The Danes eſpecially deftoy' ' 
S o 25 6 F 
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ri aof Literature in this Nation; and thoſe few Roman 
remains which are to be ſeen in the Time of the Saxons, 
ne ere raken from rhe Theodoſian Code, and Fragments of 
aas, Paulus, and Ulpian, which with ſome Parts of the 
an ,ndefts, were then extant in Europe. ROME 
Let us therefore proceed to the Norman Period, in which 
$ e firſt Kings made many Alterations in the Government, 
the 


brogaring former Laws and enaCting ſeveral new ones; 
ind laid the Foundation of the Government under our pre- 


nerom what follows. | ; | | 
"28 liam Duke of Normandy, having got Poſſeſſion of rhe 


town of England, tho he gave out he was Lawful Heir 
by Edward's expreſs Promiſe, and as his Kinſman; yer 
e was nor ſo nearly allied ro Edward as Edgar, Sire 
am'd Etheling, which ſignifies the Peoples Darling: And 
erefore, to ſtrengthen his Cauſe of making War, he 
dded another Reaſon, viz. the Death of Alfred, Ed- 
prd's Brother, and Baniſhment of Rebere Archbiſhop of 


Velt 
cel 
v0, 


"net 


don as he had got the Crown upon his Head, he made 


nd Methods in the Courts of Juſtice ; turning many of 


ade he Allodial Lands belonging to the Engliſh into Feudgl Te- 
1a0Wure, and impoſing many Taxes and Tributes, ro which 
Dube Engliſh had been Strangers till his Time: At length 
om 


hing, and diſinheriting his Eldeſt Son Robert, he made 
Is Second S nN William, Sirnam'd Rufus, Heir to the Crown 


This William, commonly call'd the Conqueror, in the Be- 
inning of his Reign, was prevail'd upon by his Nobles to 


boſe obſerved by the Mercians, Danes, and Eaſt Saxons, which 
ce ere the chief People in this Nation, he preferr'd thoſe of the 


tho were originally deſcended from the Danes; theſe he 
5 l Ad with the Laws of Normandy, and then publiſh'd them in 
lin „„ . e, e W550 


bis 


ent Kings, who derive their Title and Succeſſion from 
im. Now that the Normans introduc'd the Uſe and Au. 
hority of the Civil Lam in {ſeveral Caſes amongſt us, is plain 


anterbury ; from all which Cauſes, he concluded his 
ar to be juſt againſt Harold and the Engliſh. Bur as 


everal Alterations in their Laws, and inftirured new Forms 


command Edward the Confeſſor's Laws to be obſerv'd, with 
uch as he ſhould' add thereunra. Bur the Kingdom being 
uiered, when be applied himſelf to make new Laws our of 


enes, becauſe they came neareſt to the Laws of the Normans, 


wi 0 the Uſe. aud Authority 


bis own Name; and many of them are ſill in force amy 
us. And notwithſtanding his Succeſſors, William II. Heny] 
Stephen, Henry II. and otheis after them, aiwa, s pacikr 
the People when they grew uneafie on account of the Ny 
man Innovations, by promiſing to obſerve St. Edwards an 
yer they never were ſo good as their Word, only the 4 
rons got from K. Fohn and Henry III. the Charter of Lit 
ties, by which the Severity of the Laws before in uſe wy 
moderated ; which they call d the Great Charter, and whic 
is to this time highly valued by us. 4 nd 

The Conqueror's Laws at firſt ſeem'd harſh to the & 
gliſp, and they often attempted to ſhake off the Yoke, hy 
Tims and Cuſtom made them eafie and familiar, and: 
Degrees, acceptable to the People; for the Force of a n 
ceived Cuſtom, is very great in all Places; and therefor 
a Law is compared to a Tyrant, but a Cuſtom ro a gout 
King: And Laws which are given by Preſcript, have a kin 
of Servitude in them; whereas Cuſtoms receiv'd by Ca 
ſent, govern thoſe that are ſtill fre. 

But above all, the Hardſhips introduc'd by the Laws 5 
the Conqueror, This ſeem'd the moſt irrolerable to the b 
gliſp, that whereas under their former Kings, the In 
were writ either in Latin or the Saxon Language, he ordell 
all his Laws and Proceedings in the Courts of ſuſtice, to“ 
writ in the Norman Dialect ; which neither the Engliſh n 
French, many of whom were his Subjects, could under 
ftand : And moreover, that Children ſhould be raught th 
lame in the Schools; which St. Auguſtine charges the Rm 

with as a Hardſhip, they having order'd the Nations the 
conquer'd, to make uſe of the Latin Tongue in all ther 
Judicial Proceedings: Yer this continu'd here till Edun 
the Third's time, when a Law was made, that all Action 
and Pleadings in the Royal Courts of Judicature, ſhoull 
; be in the Engliſg Tongue. ba yy 

That the Cuſtoms of Normandy were mix'd with thoſe « 
England by the Conqueror, is evident in many particular; 
and this the French ſay, was the, Reaſon that Charles tif 
VI. and VII. Kings of France, after recovering Norman 
from Henry VI. whoſe Anceſtors had held it from the Cm 
_ queror's Time, did not immediately reform rhe Cuſtom: « 

Normandy, as he did thoſe of other Provinces, becauſe thi 
had not been alter d by the Engliſh, as agreeing with th 
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n native Cuſtumt; the firſt: that reform'd the Cuſtoms of 
mandy, was Henry: III. King of France, in 1583, till 
hich time, the ancient Cuſtoms of thar Countrey continu'd 
The Conqueror making uſe of his Abſolnte Power, introy 
ed ſeveral new Forms, and either chang'd the Old, or 
eted New Courts of Juſtice :: There is indeed ſome 
ention of Chancellor in the Saxon Times, but the Court 6f 
uncery. was inftirured, under the Conqueror, and continued 
bis Succeſſors; in which, a Chancelfer appointed :by che 
ing preſides, and from him all Original Writs and Pa- 
«s iſſue: It is che firſt in Dignity of all' the great Offices. 
u of this Court alſo. come Feudal Inquiſitiuns; andi the 
uncellor has Power of moderating the Rigour of the 
, and granting Relief in all Cafes of Fraud and Deceit 

enizable before him, in the ſame manner as the Frætor 

ded, ſupplied, and. corrected the Reman Law: And tho! 
me Learned Men amongſt us, have been of Opinion, 
at this Power was not granted in fo full extent to the 
ncelors by the Conqueror, but that it came to its preſent 
randeur by Degrees, in the Courſe of ſeveral Ages; yet, 
certain the Chancelors had the fame Power under Henry II. 
m what John of Salisbury, Contemporary with Thomas à 
cet, ſays in his Book, e eee 


? 


Querendus: Regni tibi Cancellarius Angli 
Primus ſollicita mente petendus erit © 
Hie eſt qui Regni Leges Cancellat iniquas; © © © 
Et mandata pii Principis equa facit, e 
Squid eſt obeſt populo, vel moribus eſt inimicum; 
Nuiequid id eſt, per eum deſinit eſſe nocens. 


ais d for cancelling unjuſt Laws. 9 5 
In the Conquerors Reign, the Court of Ning's Bench, for 
termining Criminal and Civil Cauſes between the King 
a the Subject was erected; and likewiſe the Court of 

mon Pleas, for judging of Matters between the Subjects; 
alſo the Courtiof Hedeper, in which all Matters rela- 
$10 the Treaſury, Fines,” Taxes, Confifcations, and the 
e, are examin'd' ande determin' dl: And thb“ ſome have 
et chat theſe. Cdurts, eſpecial tie King's Bench, 
1 TY % LES v ns were 


And Alexander Neckham ſays of | Becker, Thar he "was 


xviii O the Uſe and Authority 
were of an older Date; yer tis moſt certain they ha 
ſubſiſted among us from the Conqueror's Time. 
But the Conqueror exerted his Power in nothing mo 
than appointing the Terms for diſtributing Juſtice, and n 
ating che Method of Evidence, for whereas in oth! 
Parts of Europe the Courts of Juſtice are always open, e 
cept in Harveſt and Vintage Seaſons, and Holidays ; f 
Conqueror eſtabliſhed Four ſtared Terms of the Year, of 
many Days each; our of which, no Proſecution coil 
be carried on in any of theſe Supream Courts: He al 
appointed all Evidence of Facts, ro be heard and determin 
by Twelve ſworn Men, whom we call the Jury; the Poir 
of Law, if any ſhould ariſe, being left to rhe Fudges : ( 
which kind of Judgment, altho* there be ſome faint 4 
pearance under rhe Saxon Government, long before 1 
Conquerors Time, yet it was by him reduc'd to a Methy 
and continues in the ſame to this Day. ep. 
The Conqueror alſo diſtinguiſh'd rhe Eccleſiaſtical fri 
the Lay Courts; for when under the Saxon Adminiſtratiq 
the Alderman or Preſident together with the Biſhop, held 
Monthly Court of Juſtice, called the Centenary or Hund 
He commanded the Biſhops and Archdeacons, not to interſe 
any more in the Hundred, but to confine themſelves to ſon 
Place appointed by the Biſhops. and there to judge ac 
ding to the Canon or Epiſcopal Laws; and all were obliz 
to obey their Sentence upon Pain of Excommunicarid 
and the King's Diſpleaſure : The Sheriffs and other Office 
being char d not to take Cognizance of any Matter H 
longing to the Spiritual Juriſdiction, _ OY 
During the Conqueror and his Son Hiliam Rufus's Reig 
the Civil Law was not heard of in England; for the P- 
defis were not reſtored by the Emperor Lothariw till 
Year 1128, which was the Twenty eighth of our Hen) 
and Irnerius, after long teaching the Civil Law at Bona 
died there in 1190. At the very ſame that he began 
profeſs it in Italy, FVacarius did the ſame here; for ſo 6 
vaſt of Dover, writes in the Life of Theobald Archbiſhop ( 
Canterbwy under Henry I. Tune Leges & Cauſidici in Angli 
primo vocats ſunt quorum primus Magiſter Vacarius hic in 0: 
 fordia: Legem docuit. Now Vacarius read Law in the Ye 
1149, which was the Fourteenth of King Stephen, as 1 
pears from the Norman Hiſtory, written by Andrew Que 
1 | | 8 ts 
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ms, where he ſpeaks thus of Vacarius; Magiſter Vacerius 
rate Longobardus dir boneſtus 8 juris peritus cum Leges Ro- 


multi tam divites quam pauperes, ad eum cauſa diſcendi con- 
erent ſuggeſtione pauperum de Codice & Digeſtis excerpros 
mem Libros compoſuit, qui ſufficiunt ad omnes Legum lite: 
ue in Scholis Fe ſolent, ſiquis eos perfecte noverit. 
Ind the Civil Law was profeſs'd here by Vacariu, before 


egan to read upon it at Montpellier, in the Year 1196. . 
The Learned Mr. Selden ſpeaks very much in Commen- 
tion of this Vacarius, believing him to be the Roperius 
ho is reckon'd amongſt Irnerius's Scholars, and who wrote 
he Treatiſe De Preſcriptionibus, ſo highly efteem'd and 
r2is'd by the Interpreters; and that he was the Author of 
at Summary, which excired Placentinus ro make his after 
im; and Azo another, which all the Writers allow to be the 
eſt Summary of the Civil Law. Beſides, tis plain this Ja- 
mus was a Perſon of repute, from his being afterwards 
bade Abbar of Bech in Normandy, and then upon the Death 
f Theobald, elected Archbiſhop of Canterbury; which See, 
ther out of Religion, or fondneſs of a Monaſtick Life he 


P 3 
In the ſame Reign, Theobald Archbiſhop of Canterbury 


Law, in order to qualifie himſelf for Publick Buſineſs ; 


lope Celeſtine, to move him for the Revocation of the 
egatine Power granted to Henry Biſhop of Wincheſter, the 
ings Brother; and Three Years after King Szephen's 


non 
an 
0 6 


2 by Henry II. 


10? epben's time, applied themſelves to the Study of the Civil 
Agi, and the Number of Students became incredible; 
Y de Divines, and Maſters of Arts, either moved by Envy, or 


View of ingratiating themſelves with the Biſhop of Win- 
as 4 
Quen 


a ng Stephen by an Edict, to forbid teaching the Civil Law 


n, anno ab Incarnatione 1149; in Anglia Diſcipulos doceret 


lacentinus profeſs d it in France, who after Vacarius's Death 


efus d, and died in the Monaſtery of Beck, in the Year - 


nt Thomas Becket to Bologna in Ttaly, there ro Study the 


ho, upon his return was made Doctor of Law at Oxford, 
nd is reckon'd one of the principal Civilians of thar Uni- 
efiry : He was afterwards ſent by the ſame Theobald to 


death, by the Intereſt of Theobald, made Chancellor of 


ut foraſmuch as almoſt all the Clergy and 5 in King 


beſter, who was Theobald's declar'd Enemy, prevail'd with 
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Who was famous in thoſe Days, writes, that the greater 
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of the Civil Law, as the High 
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And -Arts of that Age have left grievous Complaints agai 
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Salzsbury ſays Theobald brought 
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in England, and making uſe of Law-Books - ſo Vacariui x 
lenced,: Which Prohibition ſome will have to be unde 
Rood of Gratian s Decree, at that time not publi(h'g, 1 


1d Vacarins read upon the Decree, bur, the Laws, whit 
rohibition was of little Signification, for John of Salubu 


ofition_ the Study of the Law met with from the Wick 


kbe more ir flouriſh'd and grew into repute; and immed 


ately after King Szephen's Death, che Study of the Rene 


Law, began to revive, and Bechęet was made Chancellor u 


on Theobald's Recommendation. 


_ In thoſe Days, ,every one thar affected Leatning, I 


Civil and Ecclefiaſtical Perſons ar ere the Sr 


oad ro Rewards and b 


ferments; and the Authors of thoſe Times, as Fo. Saricu 
enſis, Pet. Bleſſenſis, and Girald. Cambrenſis, all ſhew by th 


Writings, that they were skill d in the Civil Law; whi 
Is the Reaſon that the Profeffors of Divinity, Philoſoph 


We Roman Laws, the Admiſſion. of which, bad exringuili 
m other Studies; that thoſe who applied themſelves tot 


Law, did not qualiſie themſelves for it as they ought, þ 


the previous Knowledge of other Arts; and that the Cu 
_ gy were over diligent in following it: All theſe Faults, 0 


" raldus Oxonienſis blames in the Students of his time; a 
tells us of a certain Clerk called Martin, who reprehen 
ed the Oxonians in a Publick Aſſembly, for ſuffering t 
Imperial Laws to ſmother the reſt of the Sciences, as! 


nervius a famous Orator of Paris had forerold : All whid 


Viraldus wrote under Henry II. for he Dedicated his Wo 


to Baldwin, Archbiſhap of Canterbury, who held that See 
bis Reign. And Daniel Morley, who travell'd firſt into! 


tugal, and then to Tholouſe ro Study; after he return d! 


Oxford, where he ſays the Study o 


— 4 


the Civil Lam was | 


preat vogue; complains, that Ariſtotle. and Plato wt 


ditions deliver d in Golden Letters: 
: 2 great Philoſopher and Mathematician 
bl 


ſhur our of Doors for Sejus and Titius, and Ulpian's 1 
And Roper Bait 
hil ician of rhe os Ag 
ames the Prelates for neglecting the Study of Divin 


and that the Cavils of rhe Law had obſcur'd Philoſopii 
_ , purring chem in mind at the ſame time of King 8 f 
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Lohibirion $5 and that the Regulars, viz. the Franciſcans and 
Mminicans, tho' otherwiſe very ignorant, were famous for 
eir great Skill in rhe Law; and the Secular Prieſts, 
ut ok Covetouſneſs and a Deſire of Preferment, had for 


nd not wrote one ſingle Treatiſe in Divinity all that time. 
In the Reign of Henry III. Stephen Lanpton, a celebrated 
rofeffor of Philoſophy and Divinity in Pairs, and afterwards 
\rchbiſhop. of Canterbury, rattles off the Monks of his time, 
vr affecting to be called Lawyers and Deeretiſts, and for- 


res, and betaking themſelves ro Secular Knowledge for 
oridly Intereſt. And Robert Holcot, of the Order of Prea- 
hers at Northampton, complains of the vaſt Numbers that 


mporibus innumerabiliter ſunt facunde, concipiunt divitias & 
unt dignitates ad illas confluunt, quaſi tota multitudo Scho- 
mum his diebus. Now Morley flouriſh'd in the Reign of 
chard I. Neckhamus and Longtonus under Henry III. and 
plect under Edward III. And Eatred Abbat of R., in 


de Abuſes in Monaſteries, reckon up Twelve, in which 


at time, is ſufficiently evident from the Profeſſors of it, 
hoſe Memory is preſerv'd to this day: For ſoon after 
rerius, there were many famous Profeſſors of it at Ox- 
jd, who were in great reputation, even with the Ta- 
A 10 a | ie | 13 36 | 
Amongſt them is Aldricus, Profeſſor of Laws at Oxford; 
hoſe Sayings are often quoted by Accurſius in his Gloſ- 


e Civil Law. . 


lous Treatiſe, entituled, Summa Ordinis Judiciorum; the 
mer, another De Ordine Fudiciorum, and is by William 
rchins and ochers called William of Drogheda. - 
After theſe, came Alanus, Gulielmus, Fo. Severleus, Profeſ- 
Ir of Laws at Oxford, who publiſn'd Lectures upon the 
wi Law, Stephanus Anglus and the Famous Mylius, with 
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orty Years addicted themſelves to the Study of the Law; 


aking the Field of the true Boox, that is, the Holy Scrip- 


ock d ro the Study of the Civil Law; Leges & Canone fs | 


e Dioceſs of York, and Hugo de. St, Victoire, writing. of 


macus Cauſidicus, or a Monk Lawyer, has the Fifth Place. 
But the flouriſhing State of the Civil Law ar Oxford ar 


s, and who was the Author of many Learned Books up- 


After him, Richard, firnamed the Engliſhman, and Wile 
m de Dororeda, were, according to Fo. Andreas, Profeſ- 
dis of Laws at Oxford. The firſt of them wrote a Co- 
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many 


Spain and Hungary, notwithſtanding. the reipective Ki 


ters of the Students and Profeſſors thereof. 


 rheſter had elected Wiliim de Raleigh for their Biſon, 


made certain Statutes againſt rhe DoHors and Batehelm 


Faculties. and had proceeded to à Sentence of Proſcripif 
. apgainſt ſuch as refuſed ro ſubmir to, them, the Ki 


appointed the Bithops' of London and Ely, and orheis | 
| Nelegares, to examine the matter; who having he 


| rence; and the fame was afterwards ratified by, the Kinj 
Charter, wherein he promifes his ſingular Favour a 


King Edward J. out of his Cate ro have the Civil 


Authors) invited Francis Accurſius, Son of the Fam 
Who taking Tholouſe in his Way, read Publick Ledu 


Commentaries upon the fame z and he was callers 
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xxii / the Uſe ani Authority” 
many others: And the Univerſities ſo abounded with 8 
dents of the Law, that Marth. Paris reports a Conſtiu 
on of Pope Innocent IV. then publiſn'd, forbidding the x 
miſſion of any Advocate or Profeſſor of Laws to any f 
clefiaſtical Dignity, and the reading of the Civil Lan 
the future in the Kingdoms of France, England; Sc 


and Princes ſhould conſent thereto: Bur theſe Princes g 
preferved the Imperial Laws; and our Kings, eſpeci 
Edward 1: and Edward III. were great Friends and Fay 


In Edward the Third's Reign, when the Chapter of 


gainſt the King's Iticlinations, he appeal'd from their f 
lection to the Roman Pontiff, and ſent his Appeal to 1 
Readers of the Law, and other Men skilful in that $ 
ence at Oxford for their Opinion, who approved of ir, 
In the fame Reign, when Maſters and Batchelor 
Divinity and Arts at Oxford, ttuſting in their _ Numb: 


Laws, relating ro the Anſwers of the Barchelors in b 
upon Complaint of the Doftors and Batchelors of Ln 
the Parties, avoided the Statutes; and revoked. the & 


protection to the Doctors and Students of the Civil Lt 
All which was afterwards confirmed by che Charter 
.. VPC 
But the Lawyers of other Countries relate, that 


taught in Exgland, (a Circumftance omitted by out « 


4 


Accurſius who wrote the Gloſſes, from Bologna, where 
proſeſs'd the Law, into England to teach ir at Or 


there upon the Famous Law: L. unit. C. de Senten. que 
to quod intereſt. Of which Bartolus takes notice in 
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Ly at Oxford ; and there is ſtill extant a Precept to the 
Fheriff of Oxfordſhire to put him in Poſſeſſion of the 


imily to dwell. in, He had accordingly the Mannour 
Marlegh given bin for that purpoſe, which then was 
1the King's hands, by reaſon of the Minority of Hugo 
Diſpenſe Son of John deceas d, who held the ſame in 
T-pite ; in which Precept the King calls Francis Accurſius 
lis Truſty and Wel. beloved Secretary: And the ſame Accur- 
us ſeems to be deſcribed in another Letter, wherein he 
called Francis of Bologna, Doctor of Laws, and. Counſellor 
the King of England. Bur whether he taught the Law 
t Oxford, is not certain: For all that the Iralian Authors 


er him, is, that fearing his Goods ſliould be conflſcated, 
: We cerurn'd ro Bologna. „„ ER 
* The ſame King Edward, when, upon the Death of 4. 


rander King of Scotland, there aroſe that arduqus Que- 
tion between the Engliſh and Scotch, concerning the di- 
et Dominion of all Britain, and the Parliament was ſum- 
non'd ro meer at Norham upon Tweed; ſent for all the Ca- 


7 „% and Civilians throughout his Dominions; becauſe 
* e look'd upon them to be the moſt proper Judges of the 
„bir in Diſpure, 8 | W 


ommands the Students in the Civil and Canon Law, di- 


ea) ro attend rhe Publick Lectures in cheirreſpective Fa. 
ies, and to pay the Ordindries and Beadles belonging rg 


%%% ¾⅜ EEoETIETTE ES: 
This Letter, Caius, in his Defence of the Antiquity of 
is Univerſity, ſays, was wrote by Henry I. in the Year 
tor, and is till preſery'd in their Regiſtry : Bur it is utterly 


ad Gratian publiſh'd his Edict; nor did any of out 


0 


8 From 


nconfiſtent with the Hiſtory of thoſe Times: For 7. 
nian 's Books were not then recover'd by Lotharins ; nor 


ings rake upon them the Stile and Titles of Lord of Ire- 
and, before Henry II. nor of King of France, before Ed- 
45 [IL So chat this Letter muſt have been from Heu. 


ing of England's Advocate by him, and was ſent to read 


oral Mannour, at that Place, for him and his 


P 
Fd 


Another remarkable Monument is the Lerner of King 
enry ro rhe other Univerſity of Cambridge ; wherein he 


—— 
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From what has been ſaid, it is plain, che Study of tha 
Civil Law has flouriſh'd in this Kingdom from the Reign 
of King Stephen ; that our Kings have ever had ir in the 
Royal Protection, and ſince the Reign of Henry VIII. allow 
an Annual Salary for the Maintenance of Royal Profeſſors 9 
the Civil Law, who before were ſupported by Contriby 
tions from their Audience. And in the Univerſity of 0x 
ford King James I. beſides the Yearly Stipend, added 


Prebendary in the Church of Salisbury towards the Suppor 


of the Profeſſors of the Civil Law in that Univerſiry : B. 
ſides which, ſeveral of the Founders of Colleges in bot 
Univerſities have appropriated many Fellowſhips for th 


Maintenance of Students in the Civil Law. 


When the Epiſcopal Power decreas'd, the Revenues ( 
the Church began to be diminiſh'd, and the Stud: of th 


Civ Law languiſhing for want of Encouragement, Edwai 


the Sixth, a Prince endow'd with all kinds of Royal Ver 
tues, and a great Encourager of Learning, took care t 


to revive it: For in the ſecond Year of his Reign havin 


appointed the Ear! of M/a:wick, the Biſhops of London, wit 


Recheſter and Lord Paget Comptroller of hi Houſhoid, ail 
ſeveral other Great Men, to viſit both Univerſities, he g 


them Inſtructions, That whereas it had been rerreſent 
to him, that the Study of the Civil Law in both Univer 
firies did not only flacken, but was in danger of being 1 
rally exringuifl”d ; therefore they ſhould uſe all their Po 


er to revive and encourage the ſame, _ 


So much for the Civil Law in the chrols and Univerſiti 


It remains, that we ſhew, of what Ule and Author 


it is in the Courts of Juſtice. 


The Kings of England, above all other Princes of 6 
rope, boaſt of their Independency of the Roman Empire an 


ite Laws; becaule the Romans had no other Right, . 
that of Arms, to Britain; which, ar laſt, they relinquill 


to the Natives. Hence it is, that the Italian, Spaniſh, all 
Lawyers of other Countries commoniy aſſert, that d 
Kings acknowledge the Emperor neither in Law nor Fas 
have no Superior in their Dominions but God alone; ext 
ciſe all Rights of Soyereignry ; are Monarchs, and, as Sor 

5 e ATE rel 
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en Princes, no Appeal can lie from them; that ſince 
antine the Great, they have Power of wearing the 
perial Crown, and in the Ceremonial Books of the 
hurch of Rome, are fer down among the few Kings who 
Crown d and anoinred by their own Laws : Therefore 
jacius had no Foundation for ſaving, the Kings of 
and were once Fendataries to the Emperor, bur thoſe of 
cure never ; whereas both Fra ce and England ſhook off 
e Imperia] Yoke in the ſame Age. Bur the Britons make 
other Title, chat is, of a Derelict; for they were ut» 
y abandon'd by the Romans, whole Aſſiſtance they im- 
or'd againſt the Scots and Pic, and that they might be 


rely a free People, did not permit the Roman Laws to 


mix'd with their own. : 
For this Reaſon, perhans, our Interpreters ſay, that when 
er Princes or Private Perſons mention rhe Law in Bar- 
ns, Contracts, Statutes, Compromiſet, Mill, or other Acts 


aloe ver, it is to be underftood of the Roman Civil Law, 


hich is common to all Nations; but when the King of 
band menrions the Law, his own, that is, the Law of 
gland, is always imended: And therefore, Edward II. 


iea Law, that the Imperial Notaries ſhould nor exetciſe 


ir Office in the Kingdom of England, leſt he ſhould 
reby ſeem to acknowiedge a Dependence upon the 
plre. IST i 5 ; N | | : 
bur our Lawyers do nor allow the Kings of England the 


ne Independency in relation to the Pope, to which See tiiey 


they are Fendatariet, and that King Fohn ſurrendred and 
Kow!ledg'd himſelf to be a Vaſſal of Pope Imocent III. 


derefore, when Alexander III. allow'd the Queſtion con- 


fing Poſſeſſion of Lands in England to be determinable 


Henry II. Fohannes H. ſtienſis obſerves, that if it had hap- 
nd in King John's Reign, the Pope, without derogating 
m the Royal Authority, might have taken upon him to 


tide the Queſtion ; becauſe that King had made his 
ngdom Fexdatory to the See of Rome : And therefore, all 
gl: Malefactors apprehended in England, were not to be 
tto Rome, but puniſh'd here by the Pope's Marſhal. But theſe 
Vain Pretenſions ; for rhe Popes have no other Proof 
in the Grant or Promiſe of a cerrain Tax by Ina one of 
Saxon Kings, and Fobn, From whence they pretend our 


| Kings 


Kings are more independant than any, of Foreign [uril 


their Succeſſors nor any ways impair their Rights, withg 


utmoſt Exactneſs; and when any Attempt has bet 


Thus when the Biſhops in Henry the Third's time, mon 
for an Act ro Legitimate Children by ſubſequent Marriag 


forth, in the Conſtituti-n for that purpoſe, and rhe Chun 
allow'd the fame ; the Earls and Barons unanimouſ]; 
approved by uſe, to be changed. In the Parliament und 


the Nobility accuſed Alexander Nevil Archbiſhop of Th 
Robert de Vere Duke of Ireland, and others of Treaſon, a 


Law of England, but proceed according to Equity aud f 
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Kings ate tributary to then: Peſides, there is a wii 
Diff-rence between being Triburary and Feudarary , f 
Cujacius himſelf allows, that Charles King of France paid 
Tax to the Pope, and set all the French Lawyers aſſert the 


ction: But our Kings could in neither of theſe Caſes obli 


the Conſent of Parliament, 
Ihe Engliſh have ever 'preſerv'd their Laws with | 


made in Parliament ro change or moderate them wi 
the Equity of the Roman Law, it has been ſtrenuouſly « 
os'd, of which there are ſeveral Inſtances in the Journa 


as Juſtinian has, upon very good and ſufficient Reaſons | 


ſwer'd, Nolumus Leges Angle mutars, que huc utque uſu ji 
approbate : We will not ſuffer the Laws of England, bith 


Richard II. when Thomas Duke of Gloceſter, and others 


the Common Lawyers and Civilians were requir'd to gl 
their Opinion; they anſwer'd, that the Complaint or Ac 
ſation was not regular, either according to the Law of E 
land or the Civil. Law: Bur the Earls and Barons {aid 
was according to the Uſage of Parliament, and prortelt 
they would never ſuffer the Kingdom of England to be 
vern'd by the Roman Law. And tho' 'tis not unlikely 
might have been the Effect of Paſſion, and the Hear of tho 
factious Times, yet ir has been ever ſince duly obſerv4 
and all Authority and U'ſe of the Civil Law, utterly excl 
ded from the Courts of Juſtice, wherein the Law of E 
%%% CEE To; 

The Courts of Juſtice in this Kingdom proceed differe 
ly, ſome according to the mere Law of England; as 
G of King's Bench, Common Pleas, and other inier 
Courts depending on them; others do nor follow rhe mt 


mſcience ; as the High Court of Chancery, and Court of 
wweſts 3 of which I ſhall ſpeak ſeparately. | 

The Courts which follow the mere Law of England, 
we nothing in them common with the Roman Civil Law; 
they admit of no Proof but what is given by the Evi- 
Ince of living Witneſſes in Court; of which our jury of 
ſwelve Men, who are ſometimes ignorant both of Law 
nd Leerers, are Judges; the Points of Law only ariting 
pon the Fact, being left to the Direction of the Judges. 
Now the Law of England conſiſts of certain Cuſtoms, 
and therefore is called Cyſtomary and Unwritten,) and the 
zatutes enacted by the King, in and with the Advice of 
s Parliament; wherein, if any Caſes are omitted, or 
ificulrties ariſe from the Ambiguiry or Obſcuriry of the 
ms, which may require Explanation, the Judges have 


ut are left to their own Judgments and Conſciences, un- 
e Parliament. 


umous Lawyers; as Glanvil, Brafon, Briten, Thornton, and 
eta, who have explain'd the Cuſtoms and Laws of England 

their Works, as Papinian, Ulpian, and Paul, did thoſe 
the Pretors Edias and Conſtitutions ; to wich afterwards 
ere added the Yearly Reports of adj1dge | Caſes, in the 
koyal Courts of Juſtice under our Princes, from the Time 


aid ereral Judges are reported, very often with great Accuracy 
0c Wn judgment; and theſe have fince been enlarg'd, by the 
be eportrs of Dyer, Plowden and Coke, all celebrated Lawyers, 
i f Caſes adjugded in their Times: And theſe Books of Re— 
fin, are now uſed as Commentaries and Interpreters of the 
"71 


e erof England, 1 1 
e The firtt Writer upon the Engliſh Law, is R. Gienvil, 


Fo was Chief Juſtice under Henry III after him, Henry 


braten, likewiſe Chief Juſtice under Henry III. then Fohn 


fete ton, Juſtice of England. And under Edward I. Gilbert 


as nn, Chief Juſtice of England, abridged Braten; about 
fei uch rime, an uncertain Author, called Feta, lately pub- 


> mend by rhe celebrated Selden, reviv'd the Name of Thorn- 


d, almoſt buried in Oblivion. Yer neither che Writings 
0 O's . of 
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ot recourſe to the Civil Law, as in other Nations of Europe, 
s the Difficulty be very great, and then ir is referr'd to 


To this Law of England, we add rhe Writings of certain 


Edward III. wherein the Arguments and Reaſonings of the 
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deal, both to explain and illuſtrate the Law of Englan 
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tion. And {o much was the Study of the Civil Law | 


Reigns of Stephen and Edward III. chat it was frequent 


ſhewn by many Examples in his Writings upon Flere 


3 


of Juſtice, | 


are firit, the High Court of Chancery, in which there a 
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of theſe Learned Men, nor the Reports before mentions 
have the Authority of Law; for theſe Treatiles were wr 


ten by Men that had no Power of making Laws; nor 0 
the Judges for the time being, oblig'd ro follow the O our 
nions of their Predeceſſors, unleſs they find the Caſe age 1 
in a'l Peipt with that before them: For no one has a Pall 
er over his Equal; nor a preceding Judge, any Right ver 
Authorirv over his Succeſſor; their Powers being in r. 
things a'ike, and their Judgments to be directed by L 


the Laws, not by Precedents, as Fuſtinian has obſerv'd, 
Ai' theſe Common Lawyers, were excellently well verſe 
in the Civil Law, from whence they have borrow'd a pre: 


Byacton was Profeſſor of Civil Law at Oxford, and Brit 
Doctor of Lews ; and both Glanvil and Bracton began thei 
Books wrhe lame Words and Method, as Fuſtinian dot 
his Inſiitures ; and their Treatiſes often quote the Civil Ln 
and apply the, Authority thereof, not only in deciding Pr 
vate Matters, bur ſuch as relate to the Publick Adminiſt 


faſhion for the Space of Two hundred Years, between th 


cited, not only in the Univerſities, but at the Bar, in Plea 
ines, Reports, and Judemenrs of Cauſes, which Seiden h 


the Profeſſors of the Civil Law were in ſo high Efteem | 
thole times, that under Henry II. there were ſeveral famo 
for their Skill therein, who were alſo Clerks ; as Simrni 
Patſhull Dean of St. Paul's, Philip Lovell, Fohn Manſel, an 
many others, advanc'd to be Judges in the Supream Cour 


ihe Courts which do not proceed by the mere I. 
of land, bur according ro Equity and Conſcient 


many Things that agree with the Civil Law. In rl 
Court, Actions are carried on by Petition or Bill, W. 
nefles fecretly exaimin'd, rhe Acts or Decrees of Coil 
written in Enp/iſh, not in Latin or French ; there is no] 
fy, but all Sentences are pronounc'd by the Chancellor; i 
greateſt part of whom, ſince The. Becket, under Henry II. we 
Bijo:ps or Clerks, and learned in the Civil Law, by l 
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Reign of Henry VIII when Lord Rich, the firſt Common 
lawyer, Was by him made Choancellcr 53 after whom, ſome 
diſor-ps Civilians, but chiefly Common Lawyers were by 
dur Kings ad anc'd to that High Office. i 

The Aſſeſſors, or Maſters in this Court, were alſo gene- 


were all we $kilid therein, from the Book of Original 
Writs, which is deſervedly called the Foundation of the 
Iams of England, and Regiſter of the High Court of 
Chancery, re emb ing the Book of Actions, rubiiſh'd for 
he Benefit of the Roman People by Cneius Flavius; who, 
45 a Reward for his Service, from the Condition of a 
nanumitted Freeman, was made Tribune of che People, 
and a Senator. „ | 
That theſe Writs and Reſcripts were written with great 
Breviry, Accuracy, and Judgment, by Perſons skill'd in the 
man Laws, is obvious to any one that reads them, and 
is what our late Atrorney-Ge:eral Ney has often obſerv'd 
% me: The Care of making theie, is by Statute commit- 
ed to the Clerks of this Court; who being all Cruilians 
nd Clerks, and therefore prohibited ro marry, a Law was 
aferwards enacted in their Favour, for enabling them to 
enjoy their Employments, and reap the Benear of their 
Studies after Marriage. TEE . 
The Keepers of the Privy Seal alſo, in the Court of Ree 
lebt. were formerly all Bithops or Prelares, learned in 
the Roman cr both Laws; and the Maſters of Requeſts, who 
by the Juriſdiction of the ſaid Court, had Power of judging 
nd determining according to Equity and good Conſcience, 
vere alſo Profeſſors of the Civil Law; for there is no Law 
0 well adapted to the Practice of ai! Courts, where Cuſto- 
mary Law is not obſerved, as the Civil Law of the Romans ; 
which contains the moſt amp!e Rules about Contracts, Wills, 
MHences, Judg ments, and all Human Actions. 
To be ſhort, our Kings have ever eaſt a favourable Eye 
upon the B:ſhops, Clerks, and Profeſſors of the Civil LW; 
preferring them generally to the chief Offices of the Go- 
ernment, as our Hiſtorians do witneſs : And in the Reign 
of Edward III. all the great Employments, as Chancellor, 
Treaſurer, Keeper of the Privy Seal, of the Rells, of the Ward- 
re, and Chancellor of the Exchequer, were all in their Hands. 
e But 


ally Doctors of the Civil Law; and tis plain che Clerk 
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f one Engliſhman accuſe another of Treaſon acted in 
reign Parts, the Trial is before the Conſtable and Mar- 
al; and the Proof by Witneſſes, or according to the An- 
ent Uſage of this Court, by ſingle Combat. If one of 
te King's Subjects kill another in Scotland, or any other 
ountrey, he cannot be tried in any of the Courts which 
e the Law of England, but before the Conſtable and Mar- 
al; nor are theſe Matters cognizable by the Parliament. 
ſherefore, when the famous Sea- Captain, Sir Franci Drake, 
ad commanded Douriſh to be put ro Death in America, in 
he Twenty fifth of Elix. the ſaid Douriſh's Brother and 
cir petition d the Queen for Juſtice ; and the Judges being 
onſulted thereupon, were of Opinion, that the Fact was 
ognizable only before the Conſtable and Marſhal : But 
e Queen, for weighty Reaſons, refuſing to appoint a Con- 
able for that purpoſe, the Proſecution dropt. And lately, 
men Milliam Holmes, an Engliſhman, killed Miſe, another 
wiſhman, in the Iſland of Terra Nova in America, Anno 
632, and Wiſe's Widow had leave to proſecure for the 
beach of her Husband ; rhe Earl of Lindſey conſtituted Con- 
able for that Occaſion, and Earl Arundel, Earl Marſhal 
England, condemn'd Holmes by Sentence publickly pro- 
ounc'd in the Court Military, in the Month of April 1633. 
0 ſuffer Death, which had been put in Execution, if the 
King had not thought fit to grant him a Pardon. 
If an Engliſpman wounds another of the ſame Countrey 
n France, and he dies of his Wounds after his return co 
gland, the Criminal cannot be tried by the Law of 
gland, but the Proſecution muſt be in the Conſtable's 
burt; and rho' ſome Statutes have brought Treaſon in 
rain Cafes, under the Cognizance of the Judges of the 
King's Bench, or Commiſſioners ſpecially appointed by the 
ing; yet the Juriſdiction of the Conſtable and Marſhal 
ire not underſtood to be taken away there. 
The Cognizance of Contracts made in Foreign Coun- 
reys, belongs alſo to this Court. Pountney, in Henry the 
fourth's time, brought his Action in this Court againſt 
borney, for one Thouſand and twenty Pounds Engliſp, lent 
Iim at Bourdeaux, in Gaſcoigny, as may be ſeen in our En- 
Mp Law-Books';z and amongſt the Records in the Tower, 
te abundance of Inſtances of Judgments given in this 
| 145 V 3 | Court, 
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Court, upon Civil Contracts made beyond Sea, eſpecix 
in the Reigns of Edward III. Richard II. Henry IV V a 
VI. when our Kings were in Poſſeiſion of Nermany. Ar 
tain, Gaſcoigny, Anjeu, and ſeveral other arge Pro. inces 
France ; all which are taken notice of by our Lawyers | 
tis an Opinion generally receiv d, that the Cognizance 
all Foreign Contracts belongs ro this Ccurr, as chat ob 
made in the Kingdom of England, does to the Comme 
Law Courts. 8 N 
Bur this was afterwards chang'd, and the Cognizance 
theſe Matters brought into the Courts of Common Law, 
a Fiction declaring ſuch Contracts to be made wi hig 
Kingdom : For now the Law is, that if one E gn 
robs another beyond Sea, or enters into Covenants tier 
the Matter may be tried in any of the King's Covrts, 
ſuppoſing the Crime ro have been committed, or the (0 
tract made in ſome Place within the Kingdom; in t 


— 


ver; lame manner as the Remans rreters'd the Va!idin 
thoſe Perſons laſt Wills who were taken Captive b. 
Enemy, by the Fiction of Peſt/iminy and of the Law Cornel 


For when a Reman by falling into the Hands of the Ege 


er! 

lot his Liberty, with all the Rights of a Citizen, and Much 
Will, if he had made any, became void thereb\ ; if me 
happen d to return Home, he was by this Fiction ſur oles « 
never to have been taken Ca! tive, but ro have been all ill; 4; 
while in the (City: Bur If he died in his Caprivir;, ort 
the Fiction of the Law Cornelia came in to his Aid, and HI! 
pofed he di'd before he was taken, and was a Citizen M Pe 
full Poſſeiſion of all his Rights at that time Vet then 
Was this Difference between thoſe and our Modern Ficto blen 
that theirs were introduc'd by the Roman Laws, in fa be 
af the Laſt Wills made by their Citizens; not by the P ral 
Rice alone of Lawyers. 5 TT en Daa 
A Controverſies relating to War and Arms, arg det th 
mind in the Conſtable's and Marſhal's Court. If a do 
reigner, coming into England, railes a War againſt Meir 
King, he 1s not puniſhabie by the Law of the Land, ut ble 
a Curt Mnrſhal ; And for that Reaſon they are called HN. 
Keepers of the Common Peace of the Kingdim 5 which bur 
Matters of War and Arms is committed to their Charge. te 


Al 


9 
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ind as there are but two Degrees of Nobiliry with us, 
thoſe of rhe firſt Rank, as Dukes, Marquiſſes, Earls, 


counts, and Barons; and the ſecond, as Knights and 
bole we call Gentlemen: So theſe are diſtinguiſh'd from 


Ae common People by Arms and Enfigns, concerning which, 
ce Wl Conrroverfies are cognizable in the Military Court; and 
bo ere have been frequently very warm Diſputes in this 


aim'd the ſame, and one endeavour'd to exclude the - 
her from that Right. Such were thoſe Cauſes between 
winald Grey, of Ruthin, and Edward Haſtings ; between 


nd Nicholas Singleton, and many others; which after long 
rife have ſometimes been decided by Sentence of the 
udges, and ſometimes by Combat: For when Two or 
fore aſſume the ſame Arms and Enſigns, or any one pre- 
nds another has no Right to bear Arms, not being a No- 
le or Gentleman, or if any Man complains of Injury 
me him, by Diminution of his Honour, and calling his 
licht of bearing Arms in queſtion. All theſe Matters are to 


ene ried in che Conſtable's Court; the Dignity of which is very 
dich augmented, by the miniſterial Officers of the ſame ;_ 
't Whimely, Garter King at Arms, who regulates the Solemni- 

oe of the auguit Order of the Garter ; Clarencieux King 


t Arms, for he South; and Norray King at Arms for the 
orth : And under them, Six inferior Officers, whom we 
all Heralds, whoſe chief Fufinels it is, to be the Meſſengers 
{Peace or War, ro adjuſt the Order of Precedence, make 


rneWur Genealogies, and Arms of Families, ro Order the 
on elemnities at the Coronations of our Kings, and of Du- 
a 088; before the Conſtable and Marſhal ; to lead up the Fu- 
Pi erals of Noblemen and Gentlemen who are bury'd pub. 


ckly ; beſides many other Things incumbent upon them 


deu their Office. And all theſe are aſſociated in one College, 
a [idow'd with many Privileges by our Kings; and exerciſe 
t eir Offices under the Power and Juriſdiction of the Con- 
ut 08Mable and Earl Marſhal. : 


cn Woner, is allow'd by all our Common Lawyers; and therein 
| ; ö . ; 0 2 
ge. termed the Lew of the Kingdom, the King s Law, and 


ie Law of the land: And it is confels'd, that the Cauſes 
| | | CO Like 


urt about the Right of Arms, when Two Families have 


chard Scrope and Grovener, between Thomas Bodwin 


Now the Ule and Authority of the Civil Law in this 


VI. when our Kings were in Poſſeiſion of Normandy 40 


tis an Opinion generally receiv d, that the Cognizance 
all Foreign Conrracts belongs to this Ccurr, as ther of bg 


Law Courts. 


robs another beyond Sea, or enters into Covenauts tier 
the Matter may be tried in any of the King's Courts, 


Enemy, by the Fiction of Peſt/iminy and of the Law Corel 


Pofee he di*d before he was taken, and was a Citizen 
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that theirs were introduc'd by the Roman Laws, in fav0 
of the Laſt Wills made by their Citizens; nor by rhe Pr 
ctice alone of Lawyers. a | 


wind in the Conftabie's and Marſhal's Courr, If a F 
reigner, coming into England, raiſes a War againſt 
King, he is not puniſhable by the Law of rhe Land, ut 


Keepers of the Common Peace of the Kingdom ; which 


1 
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Court, upon Civil Contracts made beyord Sea, eſpecial 
in the Reigns of Edward III. Richard I. Henry IV V , 


rain, Gaſcoigny, Anjen, and ſeveral other arge Pro. inces 
France ; all which are taken notice of by our Lawyers \ 


made in the Kingdom of England, does ro the Comme 


Bur this was afterwards chang'd, and the Cogn'zunce 
theſe Matters brought into the Courts of Common Las, 
a Fiction declaring ſuch Contracts to be made wi hig! 
Kingdom : For now the Law is, that if one E g Fm 


ſuppoſing the Crime to have been commined, or the (0 
tract made in ſome Place within the Kingdom; in t 


ver; ſame manner as the Romans rreters'd the Va!icin 


7 


thoſe Perſons laſt Wills who were taken (aptive t 


For when a Reman by falling into the Hands cf the Ee 
loft his Liberty, with all the Rights of a Citizen, and | 
Will, if he had made any, became void thereb: ; if 
hapven'd to return Home, he was by this iction ſurjol 
never to have been taken Carrive, but ro have been allt 
while in the City: Bur if he died in his Caprivir;, cht 
the Fiction of the Law Cornelia came in to his Aid, and {1 


full Poſſeiſion of all his Rights at that time Yet the 
was this Difference between thoſe and our Modern Fichi 


All Controverſies relating to War and Arms, are det 
a Curt Marſhal ; And for that Reaſon they are called t 


Matters of War and Arms is committed to their Charge. 


Al 
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of the Civil Law in England. xxxiii 
And as there are but two Degrees of Nobility with us, 
;, thoſe of the firſt Rank, as Dukes, Marquifſes, Earls, 
counts, and Barons; and the ſecond, as Knights and 
bole we call Gentlemen: So theſe are diſtinguiſh'd from 
e common People by Arms and Enfigns, concerning which, 
Controverſies are cognizable in the Military Court; and 
here have been frequently very warm Diſputes in rhis 
urt about the Right of Arms, when Two Families have 
aim'd the ſame, and one endeavour'd to exclude the 5 
her from that Right. Such were thoſe Cauſes berween 
winald Grey, of Ruthin, and Edward Haſtings ; »be:ween 
chard Scrope and . Grevener, between Thomas Bodwin 
d Nicholas Singleton, and many others; which after long 
rife have ſometimes been decided by Sentence of the 
ages, and ſometimes by Combat: For when Two or 
nore aſſume the ſame Arms and Enſigns, or any one pre- 


ome him, by Diminution of his Honour, and calling his 
licht of bearing Arms in queſtion. All theſe Matters are to 
tried in the Conſtable's Court; the Dignity of which is very 


oh Garter King at Arms, who regulates the Solemni- 
es 0 

t Arms, for he South; and Norroy King at Arms for the 
orth : And under them, Six inferior Officers, whom we 


en if Peace or War, to adjuſt the Order of Precedence, make 

then Genealogies, and Arms of Families, to Order the 
Ho lemniries at the Coronations of our Kings, and of Du- 
a 0088s before the Conſtable and Marſhal; to lead up the Fu- 
F erals of Noblemen and Gentlemen who are bury'd pub 


ckly ; beſides many other Things incumbent upon them 
their Office. And all theſe are aſſociated in one College, 
dow'd with many Privileges by our Kings; and exerciſe 
heir Offices under the Power and Juriſdiction of the Con- 
able and Earl Marſhal. _ VVV 
Now the Uſe and Authority of rhe Civil Law in this 


termed the Law of the Kingdom, the King's Law, and 
e Law of the Land: And it is confeſs'd, that the Caules 
| cogut- 


nds another has no Right to bear Arms, not being a No- 
le or Gentleman, or if any Man complains of Injury 


much augmented, by the miniſterial Officers of the ſame; 


the auguſt Order of the Garter; Clarencieux Ring 


all Heralds, whoſe chief Eufinels it is, to be the Meſſengers 
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ourt, is alow'd by all our Common Lawyers; and therein 


. rr 
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xxxiv Of the Uſe and Authority 
cognizable in this Court, are to be tryed by the Civil LM: the 
and Cuſtom of Arms, and not by the Common Law me 
land: For which Reaſon, ſuch Criminals as are c ndem w! 
in rhis Court, neither forfeir Eſtate, nor Blood. In 
When the Conſtable and Marſhal are orherwiſe ehe 
ploy'd by the Publick, fome Doctor; or other ewe : 
Civilian, is appointed to preſide in this Court; and ule c. 
der Edward IV. there was a Promoter of Royal Cauſes cu ers 
ſtituted in this Court; which Employment, King Charles rim. 
the Seventh Year of his Reign was pleas'd to confer »ng 
Me, by his Letters Patent under the Great Seal of Eng/ani 
for all Cauſes therein, are proſecuted according to the Fon 
: preſcribed by the Civil Law, that is, by Libel or Petitio 
Witneſſes ſecretly examin'd, Exceptions, Revlicarions, an 
all other Things, done according to the Rules of the (i 
Law; Sentences and Appeals put into Writing: And f. 
the Honour of this Court, when any Declinatory Excepriq 
is made to the Juriſdiction thereof, the ſame is made 
the Privy Council; and all Appeals from Definitive Sente 
ces, to the King himſelf, and not to the Chancellor; wh 
generally appoints ſome of the Peers, and D ctors of Ci: 
Law for his Deiegares. All this is ta be made out by th 
Publick Acts of this Court, which are to be ſeen among 
the Records in the Tower ; in which we may alſo met 
with ſeveral learned Quorations out of the Civil Law. 
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-Secondly, In the Admiral Court, the High Admire ! of En 
land is Judge, or his Lieutenant or others delegated b) him 

Now the French affirm, that this Office of Admiral had it 
Original fr m them, and from thence grew in faſhion | 
other Covnrries; it does not indeed appear that we hi 
any Admiral under the Cynquertr, and ſeveral of his Succeſſo 
Reigns, till Edward the Firſt's lime; from which Dart 
our Kings have generally made ſome of the chief N 
bility Admirals of England: Becauſe in a Kingdom a 
moſt ſurrounded by the Ocean, it was necefir_ his Poy 
er ſhould be very great, ro whom the Safeguard of ti 
Sea, and Coaſts thereof, are committed: For all Crime 
done upon the Sea, and Civil or Marine Tranlact:o" 
there, are cognizable in this Court; the Sea being wil 
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the Dominion of the Commen Law, and under the Power 
fthe Admiral, as our Common Lawyers themſelyes ac- 
nowledge. | a ; 
ln this Court, the Admiral adminiſters Tuſtice according 
the Civil Law and Cuſtoms of the Court; for the Com- 
non Lawyers do themſelves allow, the Civil, exclufive of 
he Common Law to be in uſe here: And therefore, Offen- 
lers condemn d therein for Murder, Theft, Piracy or other 
times, except Treaſon, forfeit neither Blood nor Eſtate. 
bit becauſe the judging of Crimes in this Court by the 
ml Law proved inconvenient, the accuſed Perſon not be- 


n Matters done ar Sea; by which means, Offenders of 
e moſt criminal Nature often eſcapd with Impunity: 


Lap ſhould be ſo far laid afide, and Matters of Fact, in 
riminal Caſes ſhould be determin'd by a Jury of Twelve 
len, as in the Law of England. 5 8 
geſides the Civil Law in the Admiral Court, the Laws of 
heron, made b, Richard I. who was in Poſſeſſion of that 
land, are in uſe; and allo the Marine Onſtitutions, pubs 


Barcelona, Meſſina, and other Places; together with the 
floms ſer d wn in the Publick Acts of that Court. And 


ant ; in which all Controverſies about Contract between 


according to the Rules of the Civil Law. 


Du ointed by them, are Judges; whole diſtinct Power is de. 
Med from the Conqueror, who ſeparated the Epiſcopal 
n 4 


Irom the Secular Juriſdiction : Theſe, by the Indulgence of 
our Kings and Cuſtom of England, have the Cognizance of 


Apoſtacy, Hereſie, Schiſm, Simon», Inceſt, Adultery, Whore- 
dom, Fornication, Chaſtity attempred, Sacred Orders, In- 


he ſame; Performance of Divine Service, Matrimony, Di- 
: £4 1 | vorce, 


of the C 1 Law in England. xxx 


ng ſubject to Conviction, but by his own Confeſſion, or 
e · Wirneſſes of the Fact, which can ſeldom be expected 


was therefore enacted under Henry VIII. that the Civil 


nd by ſevera! Princes at Rome, Piſa, Genoa, Marſeilles, 


aſt'y, under this Court may be reckoned the Court. Mere 


Merchants, are derermin'd in Equity and good Conſcience, 
Thirdly, Tn the Eccleſiaſtical Courts, the Archbiſhops. Biſhops, 
Irchdeacons or Vicars General, Commiſſaries or Officials ap- 

many Cauſes both Criminal and Civil; as Blaſ hemy, 


Mitutions ro Eccleſiaſtical Benefices, or Relinquiſhment of 
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Dilapidation of Parſona ge-. Houſes, Penſſons, Procurations 
taken notice of by our Lawyers : All theſe are determind 


_ Pope's Legates ſent hither to our Kings; from all whic 
ed, all theſe Cauſes are to be decided. 
receiv'd by the Conſent of all, and in this Court is calle 


ſome Difficulry, ever ſince the Reign of Henry VIII. Th 
Power of the Biſhops and Prelates before his time, and th 


of being committed to Thirty Perſons, of the higheſt Ch 


tis not the Work of a few, nor of one Age,) or for oth 


confirmꝰd by a Szatute, excepting ſuch Articles thereof as wer! 


ule, as in the Dominions of other Princes. 


William Lynwood, made Official by Archbiſhop Chichlh 


and he deſerves the more to be remember'd, becaule | 


Embaſſador by Henry V. to the Kings of Spain W 
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vorce, Tithes, Offerings, Mortuaries, repairing of Churche⸗ 


Wills, Codicils, Legacies, Suceeſſion to Inteſtates by Ad 
miniſtration, and ſeveral other Matters which are exact 


in this Court by the Civil and Canon Law, together with 
the Provincial Conſtitutions of Canterbury, and thoſe of ths 


our Eccleſiaſtical Law is taken, and by which it is alloy 


As to the Civil Law there is no diſpute, for it has bee 


the Law 12 the Land; but for the Canon Law there has been 


Deference of our Kings to See of Rome was ſo great, chi 
moſt part of the Decretal Epiſtles contain'd in the Cann 
Law were directed to the Engliſov. al 
Bur after Henry VIII. had thrown off the Pope's Suyre 
macy, it was proposd in Parliament to abrogate the (. 
nons, and make a new Eccleſiaſtical Law; rhe Care there 


racers and Reputation in Divinity, Civil and Common Len; 
who, either finding themſelves unequal to the Task, (fo 


Reaſons, went no farther than drawing the Plan or Project a 
a new Law, which was rejected; fo the old Canon Law wa 


repugnant ro Holy Mit, the King's Prerogative, the Lin 
Cuſtoms and Statutes of England; and the ſame is till 


After this Canon Law, we receive the Archbiſhop of Car 
terbury's Conſtitutions, made in his Provincial Councils; d 
which, thole that Stephen Langton directed to Henry Chichly 
have been illuſtrared with learned Commentaries, by Dod 


who was alſo a great Lawyer in the Court of Canterbuy 


was the firſt of the few Engliſy Writers that have write! 
upon the Civil Law. Whulſt he was Official, he was ſel 
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hes n whence he return 'd, after the King's Death, to his 
once of Official, and was made Keeper of the Privy-Seal, 
Aa Biſhop of St. David's, C 
adh Next are the Legatine Conſtitutions, made by the Pope's 


Legares : Firſt by Oro, and then Othoben, ſent hirher by 


"ment IV. whom allo he ſucceeded in the Papal Chair; 
en which, Febn de Atho, Doctor of both Laws, has given 
hulls Gloſſes and Commentaries. 5 
H By 31: theſe the; proceed in the Eccleſiaſtical Courts, ac- 


ording to the Rules of the Civil and Canon Law; the Acti- 
n is propounded b. Libel, after Suit conteſted ; the Wir- 


efſes are examined in private, Exceptions and Replications 
been te given, and the Terms of Cauſes preſcrib'd by both Laws 
T bersd; the Sentences are in Writing, and Appeals 
the e trom the Biſhop to the Archbiſhop, from the Archdeacon 


othe Biſhop, or directly to the Archbiſnop; from whom, 
5 it was uſual ro Appeal ro the Pope till the Reign of 
1 VIII fo ever fince Appeals are carried to the King in 


ure ncery; where Delegates beine avpoinred, either confirm 
ecke the Sentence by the Civil and Canon Law; and 
here te Common Lawyers acquieſce in ſuch Sentences, and do not 


ike upon them ro examine the ſame, unleſs they find 
Cauſe for a Royal Prohibition. „ 
and to encourage the Study of the Civil Law among us, 


Ct , were allow'd to exerciſe Eccleſiaſtical Juriſdiction, 
ao nor in Orders, or married, which is contrary to the 
wer anon Law. 


Among the Courts of England, wherein Juſtice is ad- 
altred by the Roman Laws, we muſt not forget the TW 
niverfiries of Oxford and Cambridge, honour'd by our Kings 


Cu vich great Privileges; from whence the Students cannot by 
; any Proſecution be drawn to the Court of Common Law, but 
iche re to be judg'd by the Chancellor of the Univerſity or his 
oct⸗ ommiffary, in all perſonal Actions of Debt, Accompts, 
ble) ontracts, Injuries, and any Crimes, except Murther and 
bu WMahiim. And the fame Privileges are granted to the 
ſe Chancellor of Oxford, by Richard II. within the Liberties 
un of the Univerſit; ; if either of the Parties be a Student, or 
: ſen 


any ways belonging to them: This Univerſity had many o- 
ther prior Privileges, granted by King John, Henry III. 8 


after the Pope's Supremacy was abjur'd, the Doctors of 
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4 J. and Award IN. with a Power from the Popes 
Archbiſhops of Canterbury, ro Impriſon, Proſcribe, Exc 
municare, and Suſpend all Contumacious Perſons. And 
Univerfiry of Cambridge, have the ſame, ; - altho! moſt 
their Charters have been loſt or conſum'd in the War un 
Henry III. and Fire ſer ro the Univerſity by the Townſ; 
- In Richard the Second's Time: In all theſe Matters 
Chancellor determines according to the Civil Law, and Cy 
of rhe Univerſity; which Privilege is ſpecially granted 
that of Cambridpe, by the Statutes thereof, made in 


 _E;7abeth's Reign: From whom there lies an Appeal 


% 
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the Regents, and then to the King. 
— Laſtly, J cannot forbear mentioning, to the Honour 


the Civil Law, that after Lotharius had reftor'd it, the (a 
began to be taught under King Stephen; and the ſucce 
ing Kings, upon Embaſſies, ſent Profeſſors of the L 
either by themſelves, or as Collegues with Noblemen 
make Alliances, Contracts, and tranſact other Buſineſs 
Foreign Princes; it being a Rule with them, to emp 
Cwilians on thoſe -Qccafions : Nor indeed are others ſo 
for that Purpole, the Civil Law being common ro all C 
ſan Prirces; which is evident from the Inſtruments 
theſe Publick Treatiſes ſtill to be ſeen among the Recor 
And Q. Elizabethalſo employ'd Civilians, as her Secreraries 
State, Privy-Counſellors, Embaſſadors, and in other Publ 
Offices : Bur in the latter End of her Reign, her C 
Miniſters choſe rather to uſe an Amanuenſis, in tranſcribi 
Leagues and Contracts, than the Aſſiſtance of skilful ( 
liant; which continu'd alſo in the ſucceeding Reigns: 
ving, perhaps, fallen upon that Ancient Caution in relat 
to Wills, A teſtamento dolus Malus & Furiſconſultus abe 
Thus are the Civiliant excluded both from Publick and 


— 


are Bain. 5 is 
- As for my ſelf, I have-done my Parr in ſhewing h( 
highly the Civil Law was once eſteem'd and regarded 
the Engliſp; and that both the Engliſh and French Lam 
Forcarulus and Chopins, were true Prophets; in foretelli 
That one time or other, the Civil Law would be no lon 
in uſe in this Kingdom. eee ALA 


